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I. RELIEF REQUESTED 

Plaintiff Seattle Children·s Hospital (SCH) aslcs for partial summary judgment, ruling as 

a matter of law that the OIC, in its review and approval of the Exchange plan rate request filings 

for Coordinated Care Corporation (CCC), BridgeSpan Health Company, and Premera Blue 

Cross: (!) failed to consider or apply controlling federal law under the Affordable Care Act, 

which requires that Exchange plans include pediatric hospital services within their networks 

unless certain conditions are shown to exist; (2) failed to give required consideration to the 

unique pediatric services available in this state only at SCH; and (3) failed to consider the 

consequences of allowing these plans to exclude SCH from their exchange networks. 

II. BACKGROUND 

The OIC approved the following individual market Exchange rate request filings on the 

following dates: 

Carrier 
Coordinated Care Corporation 
Premera Blue Cross 
Bridgespan Health Company 

SEATTLE CHILDREN'S HOSPITAL'S 
MOTION FOR PARTIAL SUMMARY JUDGMENT .. I 
Docket No. 13-0293 

Date of 01 C Decision RequestiD # 
September 5, 2013 259755 
July 31,2013 
July 31,2013 

254695 
254781 

LAW OFFICES 
BENNETT B!GEWW & LEEDOM, P.S. 

601 Union Street, Suite 1500 
Seattle, Washington 98101 

T: (206) 622-5511 F: (206) 622-8986 



The OIC initially rejected each plan's filings, based in part on lack of network adequacy, but 

reversed itself, for unknown reasons, with respect to Premera and Bridgespan. CCC requested 

adjudication, in which it prevailed on the question whether RCW 48.46.030 or WAC 284-43-200 

require pediatric specialty hospitals to be included in exchange plan networks. According to the 

Chief Hearing Officer's decision, the OIC staff look inconsistent positions on the question and 

could not identifY a single pediatric service that CCC's current network could not provide, except 

for NICU services. Declaration of Michael Madden Ex. D at p. 7. The decision also indicated that 

"spot contracting" can cure defects in network adequacy. Id. at pp. 11-12. 

SCH timely appealed all three approvals pursuant to RCW 48.04.010(1)(b) because it 

adversely impacted them in nwnerous ways. None of these OIC-approved Exchange plans has 

contracted with SCH to provide services to plan participants. SCH is the only pediatric hospital in 

King Cotmty and the preeminent provider of pediatric specialty services in the No1thwest. 

Declaration of Eileen O'Connor, at~~ 4-7. Many of these services are not available elsewhere in 

the Northwest. Id. There is no reason to believe that the care needs of children covered by 

Exchange plans will be significantly different than those of SCH's other patient populations. 

Inevitably, children covered by' the challenged Exchange plans will require services available 

only at SCH, but they will be able to access those services only on an out-of-network basis, 

which generally carries with it the obligation to pay a higher percentage of"co-insmance." As a 

result, children covered by these plans who are in need of SCH' s care are more likely to 

experience delay, meaning that when they present for care they will be more acutely ill and 

require additional or more complex services. These patients will consume more resources, 

thereby reducing resources available for other SCH patients and impairing the ability of SCH to 

serve the pediatric healthcare needs of the region. 

SCH anticipates financial loss or injury will arise primarily fi·om the anticipated use of 

SCI-I services, due to lack of availability elsewhere, by numerous enrollees in these Exchange 

plans despite the exclusion of SCH from the plan's networks, resulting in payment for those 
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services either at out-of-network rates, or under anangements made by spot-contracting, which 

will result in financial.loss to SCH due to inadequate payment rates and the administrative 

burden of the spot-contracting anangements. Spot-contracting also, by definition, involves out

of-network care, and should not be taken into consideration when determining network 

adequacy. 

III. SUMMARY OF ARGUMENT 

The Affordable Care Act ("ACA") and accompanying regulations expressly require that 

qualified health plans offering their products through state-operated exchanges must include 

pediatric services, including pediatric hospital services, within their networks. 1 Although these 

requirements apply to the OIC's approval process,2 it is apparent from the CCC record that the OIC 

staff did not recognize their importance and therefore failed to ask or answer the relevant questions 

under the ACA. Under these circumstances, SCH is entitled to partial sunnnary judgment, 

vacating the prior approvals and directing the staff to review the applications under the proper ACA 

standards. See Children's Hasp. & Med Ctr. v. Washington State Dep't of Health, 95 Wn. App. 

858, 871, 975 P.2d 567 (1999) (no deference owed to agency actions based on enoneous 

interpretation of law). 

Additionally, it appears that the OIC was misinformed or uninformed as to (a) the nature 

and extent of pediatric services that are available only through Seattle Children's, particularly in 

King County and north; (b) the consequences of allowing spot contracting as a substitute for 

network inclusion in these circumstances; and (c) inclusion of SCH in Premera' s exchange plan 

network. On each of these questions, the undisputed facts are contrary to the assumptions upon 

1 See 42 U.S.C. § 18022(b)(l) (requiring regulations defining "essential health benefits" to include pediatric 
services); 42 U.S.C. § 1803l(e)(l)(requiring regulations fol' ce1tifieation of qualified health plans to include, "at a 
minimum/, certain "essential commlllity providers," including children1s hospitals, "within their health plan net-works''); 
45 CPR § !56. 110 (establishing exchange plan benchmark standards that include "pediatric services"); 45 CFR 156.230-
.235 (requiring QHP's to include essential community providers in their networks). 

2 42 U.S.C. § 1803I(b); RCW 48.43.715. 
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which ore apparently based its decision. For these reasons also, the OIC's approvals should be 

vacated with a direction to re-review based on an adequate record. 

ISSUES PRESENTED 

In the ore's review and approval of the Exchange plans from BridgeSpan, Premera, and 

CCC: 

I. Was the ore required to consider and comply with federal law, including 42 

U.S.C. § 18022(b)(l), and 42 U.S.C. § 18031(c)(1)(C), as well as 45 C.P.R.§ 156.020, § 156.110, 

§ 156.115, § 156.200, § 156.230, and§ 156.235? 

2. Did the ore fail to consider and comply with 42 U.S.C. § 18022(b)(l), and 42 

U.S.C. § 1803l(c)(l)(C), as well as 45 C.P.R.§ 156.020, § 156.110, § 156.115, § 156.200, § 

156.230, and§ 156.235? 

3. Did the ore fail to give required consideration to the unique services provided at 

SCH? 

4. Did the O!C fail to take into consideration the fact that SCH is not an "in-

network" provider? 

IV. EVIDENCE RELIED UPON 

SCH relies upon the accompanying Declaration of Michael Madden, together with the 

exhibits thereto, the accompanying Declaration of Eileen O'Connor, together with the exhibits 

thereto, and the records and files herein. 

V. ANALYSIS 

Under CR 56, summary judgment is appropriate where "there is no genuine issue as to 

any material fact and that the moving party is entitled to a judgment as a matter of law." !d., see 

also, e.g., Eugster v. State, 171 Wn.2d 839,843,259 P.3d 146 (2011). 

A. Federal, and enabling state law, requires Exchange plans to include SCH, a 
pediatric hospital and essential community provider providing essential health 
benefits. 
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Congress requires state Exchange plans to cover ten "essential health benefits." 42 U.S.C. 

§ !8022(b )(I). One of those ten essentials is "pediatric services, including oral and vision care." 

Id The HHS regulations require "that each QHP complies with benefit design standards," 45 

C.P.R. § 156.200, which are defined to include "[t]he essential health benefits as described in 

section 1302(b) [42 U.S.C. § 18022(b)]". 45.C.P.R. § 156.20. The HHS regulations further 

require that a state's "benchmark" Exchange plan must include these ten essential health 

benefits. 45 C.P.R.§ 156.110. 

Congress further provided, in 42 U.S.C. § 18031(c)(l), that "essential commtmi!y 

providers" must be included in qualified heal1h plans' networks: 

The Secretary shall, by regulation, establish criteria for the certification of 
health plans as qualified health plans. Such criteria shall require that, to be 
certified, a plan shall, at a minimum-

*** 
(C) include within health insurance plan networks those essential 

community providers, where available, that serve predominately low-income, 
medically-underserved individuals, such as health care providers defined in 
section 340B(a)(4) of the Public Health Service Act [42 U.S.C. § 256b(a)(4)] 

[Emphasis added.] 

42 U.S.C. § 256b(a)(4)(M) refers to "A children's hospital excluded from the Medicare 

prospective payment system pursuant to section 1886(d)(l)(B)(iii) of the Social Security Act [42 

U.S.C. § 1395ww (d)(l)(B)(iii)]," which in turn references hospitals, "whose inpatients are 

predominantly individuals under 18 years of age." The relevant I-IHS regulations similarly 

provide that carriers must ensure that their Exchange plans "include[] essential community 

providers," 45 C.P.R. § 156.230, which are defined to include children's hospitals: 

Essential community providers are providers that serve predominantly low-income, 
medically underserved individuals, including providers that meet the criteria of paragraph 
( c)(l) or (2) ofthis section ... : 
(1) Health care providers defined in section 340B(a)(4) of the PHS Act [42 USC § 
256(b)(a)(4)]; .... [Emphasis added.] 
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45 C.F.R. § 156.235(c), SCH is listed in CMS's database of Essential Community Providers.3 

The OIC has admitted that SCH is an Essential Community Provider. Madden Dec!. Ex. A, at p. 

3. 

States have an obligation to ensure compliance with these two federal requirements. As 

to compliance with the essential health benefits requirement, a state Exchange must certify that 

any plan listed on its Exchange is a "qualified health plan," which requires that the plan offer the 

essential health benefits described in 42 U.S.C. § 18022. 42 U.S.C. § 18021. State law also 

specifically requires the Commissioner to ensme compliance with the essential health benefits 

requirement. RCW 48.43.715 provides: 

(3) A health plan required to offer the essential health benefits ... under P.L. 111-
148 of 2010, as amended [42 U.S.C. §§ 18022], may not be offered in the state 
unless the commissioner finds that it is substantially equal to the benchmark plan. 
When maldng this determination, the commissionet·: 

(a) Must ensure that the plan covers the ten essential health benefits 
categories specified in section 1302 of P.L. 111-148 of 2010, as amended; 
[Emphasis added.] 

The same requirement is found in the OIC's recently adopted Exchange plan mle, WAC 

284-43-849, which provides: 

For plan years beginning on or after January I, 2014, each nongrandfathered 
health benefit plan offered, issued, or renewed to small employers or 
individuals, both inside and outside the Washington health benefit exchange, 
must provide coverage for a package of essential health benefits, pursuant to 
RCW 48.43.715. [Emphasis added.] 

As to compliance with the essential community providers requirement, 42 U.S.C. § 

18031 (b )(1) requires each state to "facilitate[] the purchase of qualified health plans" on its 

Exchange, with "qualified health plan" defined as a health plan that "complies with the 

regulations developed by the Secretary." 42 U.S.C. § 18021(a)(l). 

Both federal and state law therefore impose two requirements on Exchange plans: (I) that 

they include essential health benefits, and (2) that they include essential comtmmity providers in 

3 See https://data.cms.gov/dataset/Non-Exhaustive-List-of-Essential-Community-Provide/ibgy-mswg (last accessed 
January 17,2014). 
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their networks. Plans can. be excused from the latter requirement only if a "provider refuses to 

accept the generally applicable payment rates of such plan." 42 USC § 18031 O(c)(2); also see 

WAC 284-43-200 (as part of Commissioner's consideration of network adequacy, he must 

consider the "relative availability of providers, which "includes the willingness of providers or 

facilities in the service area to contract with the carrier under reasonable terms and conditions"). 

B. The OIC failed to consider these mandatory requirements. 

There is no dispute here that SCH is an essential community provider; the OIC has 

admitted this. Madden Dec!. Ex. A at p.3. There also can be no dispute here that SCH, the only 

pediatric hospital in King County, providing multiple services that are unique in the state and 

Northwest, is providing essential health benefits. O'Connor Dec!. 1111 4-7 and Ex. B. The ore 

appears to dispute, however, its own obligation to ensure compliance with the above two federal 

requirements. See Madden Dec!. Ex. A at p. 3. SCH is entitled as a matter of law to a ruling 

that the OIC was affirmatively required to comply with and consider these two federal 

requirements in its review and approval of the Bridgespan, Premera, and CCC Exchange plan 

rate request filings and has failed to do so. Madden Dec!. Ex. D at p. 7. 

C. The OIC failed to give required consideration to the unique services provided at SCH. 

SCH offers many pediatric services that are unique in Washington state. O'Connor Dec!. at 

1111 4-7 and Ex. B. As just one example, SCH provided I 00% of tl1e kidney and liver transplants in 

Washington state in 2012. !d. at 115. The extensive list of unique services (O'Connor Dec!. Ex. B) 

is undisputed. The ore has effectively admitted that it had no information regarding SCH' s mrique 

services when it approved these Exchange plans without SCH as an in-network provider. Madden 

Dec!. Ex. A at pp. 5-6; Ex. Bat pp. 7-8.4 SCH is entitled to a ruling that, as a matter oflaw, the ore 

failed to take into consideration SCH's urrique services. Given the OIC's obligation to ensure that 

4 Because the OIC did not seek any input or participation from SCI-I, CCC presented testimony at its hearing, 
"uncontroverted by the O!C," asseiting that CCC could provide "99% of covered pediatric ... services" without 
SCHor other pediatric specialty hospitals. See Madden Dec!. Ex, D at p. 7. 
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Exchange plans provide essential health benefits, including pediatric hospital services, this ruling is 

highly relevant to the issues in this action. 

D. The OIC failed to give required consideration to the fact that SCH is not an in
network provider with these Exchange plans. 

SCH also asks for a ruling as a matter of law that the OIC failed to give required 

consideration to the fact that SCH is not an in-network provider with these Exchange plans. In 

particular, SCH asks for a ruling that the OIC failed to consider that SCH is not an in-network 

provider with the Premera Exchange plans. 

In response to SCH's request for admission, the ore admitted that, as to BridgeSpan and 

CCC, SCH was an "out-of-network" provider, but denied that SCH was an "out-of-network" 

provider as to Premera. Madden Dec!. Ex. A at p. 3. The undisputed facts establish that SCH is 

out-of-network as to each of these three providers. O'Connor Dec!.~~ 2-3. 

Premera notified SCH, by letter dated September 30, 2013, that SCH was a "Tier 3" 

provider with Premera. O'Cmmor Dec!. Ex. A at SCH000092. Premera further stated that 

"Claims from Tier 3 ... hospitals ... will be processed at the out-of-network benefit levels." I d. 

Premera has informed the OIC that SCH is not in Premera's "Heritage Signature Network." Jd. 

at SCH000104. Premera also advised SCH that it was using its "Heritage Signature network for 

·the Exchange products." I d. at SCH000090. Premera provided SCH with a list of the hospitals 

included in Premera's "Heritage Signature Network" SCHwas not included on the list. Id. at 

SCH000094-95. The fact that SCH is out-of-network as to Premera's Exchange plans is relevant 

to the Hearing Unit's determination regarding whether the OIC fulfilled its statutory obligations 

in reviewing and approving Premera's Exchange plans. 

Any argument that the exclusion of SCH as an in-network provider in these Exchange 

plans is not relevant here is without merit. The ore, in this action, asserts that an Exchange plan 

may satisfy its network obligations with out-of-network providers. However, the ore took the 

opposite position in the recent CCC proceedings. Madden Dec!. Ex. C at p. 12 (OIC motion 

asserting that the argument that a plan can "satisfY its obligations to provide essential health 
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benefits through non-networked providers" is "an express violation of RCW 48.46.030"). The 

ore failed to give consideration to the undisputed facts as to how the use of "spot-contracting" 

to obtain SCH's services as an out-of-network provider causes hru·m to SCH's patients, and to 

SCH's ability to provide needed services. O'Connor Dec!.~~ 8-12. SCH is entitled to a ruling 

that, as a matter of law, SCH is not an in-network provider with these plans, and that the OIC 

may not take into consideration out-of-network providers in its review and determination of 

network adequacy. 

VI. PROPOSED ORDER 

A proposed order is attached to the Hearing Unit's copy of this pleading. 

VII. CONCLUSION 

SCH asks the Hearings Unit for partial summary judgment to dete1mine as a matter of 

law that the OIC: (I) failed to follow controlling law requiri11g Exchange plans to include 

pediatric hospitals such as SCH; (2) failed to give required consideration to the unique pediatric 

services available in this state only at SCH; and (3) failed to give required consideration to the 

fact that SCH is not 811 "in-network" provider in these Exch811ge pl811s. Based on these rulings, 

the approvals should be vacated and rem811ded to the Commissioner for consideration under 

proper standards. Jh 
RESPECTFULLY SUBMITTED this/1 day of Januru·y, 2014. 

SEATTLE CHILDREN'S HOSPITAL'S 

BENNETT BIGELOW & LEEDOM, P.S. 

Byd'~~-
Michael Madden,\~ 
Carol Sue Jm1es, WSBA # 16557 

Attorneys for Seattle Children's Hospital 
mmadden{ZIJbbllaw.com 
csjanes@bbllaw.com 
60 I Union Street, Suite 1500 
Seattle, WA 98101 
Telephone: (206) 622-5511 
Facsimile: (206) 622-8986 
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APPENDIX 

Federal Statutes 

I. 42 u.s.c. § 18021 

2. 42 u.s.c. § 18022 

3. 42 u.s.c. § 18031 

Federal Regulations 

4. 45 C.F.R. § 156.20 

5. 45 C.F.R. § 156. I 10 

6. 45 C.F.R. § 156.115 

7. 45 C.P.R. § 156.200 

8. 45 C.P.R.§ 156.230 

9. 4$ C.P.R. § 156.235 
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CERTIFICATE OF SERVICE 

I certifY that I served a true and correct copy of this document on all parties or their counsel 

of record on the date below by hand delivery on today's date addressed to the following: 

Hearings Unit 
Honorable Mike Kreidler 
KellyC@oic.wa.gov 
Office of the Insurance Commissioner 
Hearings Unit 
5000 Capitol Boulevard 
Tumwater, WA 98501 

Coordinated Care Corporation 
Maren R. Norton 
Gloria S. Hong 
mmorton@stoel.com 
gshong@stoel.com 
Stoel Rives LLP 
600 University Street, Suite 3600 
Seattle, WA 98101 

BridgeSpan Health Company 
Timothy J. Parker 
Carney Badley Spellman, P.S. 
parker@carneylaw.com 
701 Fift11 Avenue, Suite 3600 
Seattle, WA 98104-7010 

Office of the Insurance Commisioner 
Charles Brown 
charlesb@oic.wa.gov 
Office ofthe Insurance Commissioner 
5000 Capitol Boulevard 
Twnwater, WA 98501 

Prcmera Blue Cross · 
Gwendolyn C. Payton 
Lane Powell PC 
PaytongCiV.lanepowell.com 
1420 Fifth Avenue, Suite 4200 
Seattle, WA 98101-2375 

I declare under penalty of perjury under the laws of the State of Washington that the 

foregoing is true and correct. 

Executed at Seattle, Washington, this 17th day of January, 2014. 
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EXHIBIT 1 



42 USC 18021: Qualified health plan defined 
Text contains those laws in effect on January 13,2014 

From Title 42-THE PUBLIC HEALTH AND WELFARE 
CHAPTER 157-QUALITY, AFFORDABLE HEALTH CARE FOR ALL AMERICANS 
SUBCHAPTER Ill-AVAILABLE COVERAGE CHOICES FOR ALL AMERICANS 
Part A-Establishment of Qualified Health Plans 

Jump To: 
Source Credit 
References In Text 
Amendments 

§18021. Qualified health plan defined 
(a) Qualified health plan 

In this title: 1 

(1.) In general 
The term "qualified health plan" means a health plan that-

Page I of2 

(A) has in effect a certification (which may include a seal or other indication of approval) that such 
plan meets the criteria for certification described in section 18031 (c) of this title issued or recognized by 
each Exchange through which such plan is offered; 

(B) provides the essential health benefits package described in section 18022(a) of this title; and 
(C) is offered by a health insurance issuer that· 

(i) is licensed and in good standing to offer health insurance coverage in each State in which such 
issuer offers health insurance coverage under this title; 1 

(ii) agrees to offer at least one qual"lfied health plan in the silver level and at least one plan in the 
gold level in each such Exchange; 

(iii) agrees to charge the same premium rate for each qualified health plan of the issuer without 
regard to whether the plan is offered through an Exchange or whether the plan is offered directly from 
the Issuer or through an agent; and 

(iv) complies with the regulations developed by the Secretary under section 18031 (d) of this title 
and such other requirements as an applicable Exchange may establish. 

(2) Inclusion of CO-OP plans and multi-State qualified health plans 

Any reference in this title 1 to a qualified health plan shall be deemed to include a qualified health plan 
offered through the CO-OP program under section 18042 of this title, and a multi-State plan under section 
18054 of this title, unless specifically provided for otherwise. 

(3) Treatment of qualified direct primary care medical home plans 
The Secretary of Health and Human Services shall permit a qualified health plan to provide coverage 

through a qualified direct primary care medical home plan that meets criteria established by the Secretary, 
so long as the qualified health plan meets all requirements that are otherwise applicable and the services 
covered by the medical home plan are coordinated with the entity offering the qualifred health plan. 

(4) Variation based on rating area 
A qualified health plan, including a multi-State qualified health plan, may as appropriate vary premiums 

by rating area (as defined in section 300gg(a)(2) of this title). 

(b) Terms relating to health plans 

In this title: 1 

(1) Health plan 

(A) In general 
The term "health plan" means health insurance coverage and a group health plan. 

(B) Exception for· self-insured plans and MEWAs 

Except to the extent specifically provided by this title,1 the term "health plan" shall not include a group 
health plan or multiple employer welfare arrangement to the extent the plan or arrangement is not 
subject to State insurance regulation under section 1144 of title 29. 

http://uscode.house.gov/view.xhtrnl?req=granuleid :USC-prelim-title42-scction 18021 &nu... I /14/2014 
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(2) Health insurance coverage and issuer 
The terms "health insurance coverage" and "health insurance issuer" have the meanings given such 

terms by section 300gg-91 (b) of this title. 

(3) Group health plan 
The term "group health plan" has the mean'1ng given such term by section 300gg-91 (a) of this title. 

(Pub. L. 111-148, title I, §1301, title X, §10104(a), Mar. 23,2010, 124 Stat. 162, 896.) 

REFERENCES IN TEXT 
This title, where footnoted in text, is title I of Pub. L. 111-148, Mar. 23, 2010, 124 Stat. 130, 

which enacted this chapter and enacted, amended, and transferred numerous other sections 
and notes in the Code. For complete classification of title I to the Code, see Tables. 

AMENDMENTS 
2010-Subsec. (a)(2) to (4). Pub. L. 111-148, §10104(a), added pars. (2) to (4) and struck out 

former par. (2). Prior to amendment, text of par. (2) read as follows: "Any reference in this title to 
a qualified health plan shall be deemed to include a qualified health plan offered through the 
CO-OP program under section 18042 of this title or a community health insurance opt'ron under 
section 18043 of this title, unless specifically provided for otherwise." 

1 See References in Text note below. 

http://uscode.house.gov/view.xhtml?req=granuleid :USC-prelinHitlc42-section I 802 J &nu... Ill 4/20 I 4 



EXHIBIT 2 



42 USC 18022: Essential health benefits requirements 
Text contains those laws in effect on January 13, 2014 

From Title 42-THE PUBLIC HEALTH AND WELFARE 
CHAPTER 157-QUALITY, AFFORDABLE HEALTH CARE FOR ALL AMERICANS 
SUBCHAPTER Ill-AVAILABLE COVERAGE CHOICES FOR ALL AMERICANS 
Part A-Establishment of Qualified Health Plans 

Jump To: 
Source Credit 
References In Text 
Amendments 

§18022. Essential health benefits requirements 
(a) Essential health benefits package 

Page I of5 

In this title,1 the term "essential health benefits package" means, with respect to any health plan, coverage 
that-

(1) provides for the essential health benefits def1ned by the Secretary under subsection (b); 
(2) limits cost-sharing for such coverage in accordance with subsection (c); and 
(3) subject to subsection (e), provides either the bronze, silver, gold, or platinum level of coverage 

described in subsection (d). 

(b) Essential health benefits 

(1) In general 
Subject to paragraph (2), the Secretary shall define the essential health benefits, except that such 

benefits shall include at least the following general categories and the items and services covered within 
the categories: 

(A) Ambulatory patient services. 
(B) Emergency services. 
(C) Hospitalization. 
(D) Maternity and newborn care. 
(E) Mental health and substance use disorder services, including behavioral health treatment. 
(F) Prescription drugs. 
(G) Rehabilitative and habilitative services and devices. 
(H) Laboratory services. 
(I) Preventive and wellness services and chronic disease management. 
(J) Pediatric services, including oral and vision care. 

(2) Limitation 

(A) In general 

The Secretary shall ensure that the scope of the essential health benefits under paragraph (1) is 
equal to the scope of benefits provided under a typical employer plan, as determined by the Secretary. 
To inforrn this determination, the Secretary of Labor shall conduct a survey of employer-sponsored 
coverage to determine the benefits typically covered by employers, including multi employer plans, and 
provide a report on such survey to the Secretary. 

(B) Certification 

In defining the essential health benefits described in paragraph (1), and in revising the benefits under 
paragraph (4)(H), the Secretary shall submit a report to the appropriate committees of Congress 
containing a certification from the Chief Actuary of the Centers for Medicare & Med'1caid Services that 
such essential health benefits meet the limitation described in paragraph (2). 

(3) Notice and hearing 
In defining the essential health benefits described in paragraph (1), and in revising the benefits under 

paragraph (4)(H), the Secretary shall provide notice and an opportunity for public comment. 

(4) Required elements for consideration 

In defining the essential health benefits under paragraph (1), the Secretary shaii-
(A) ensure that such essential health benefits reflect an appropriate balance among the categories 
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described in such subsection,< so that benefits are not unduly weighted toward any category; 
(B) not make coverage decisions, determine reimbursement rates, establish incentive programs, or 

design benefits in ways that discriminate against Individuals because of their age, disability, or expected 
length of life; 

(C) take into account the health care needs of diverse segments of the population, including women, 
children, persons with disabilities, and other groups; 

(D) ensure that health benefits established as essential not be subject to denial to individuals against 
their wishes on the basis of the individuals' age or expected length of life or of the individuals' present or 
predicted disability, degree of medical dependency, or quality of life; 

(E) provide that a qualified health plan shall not be treated as providing coverage for the essential 
health benefits described in paragraph (1) unless the plan provides that-

(i) coverage for emergency department services will be provided without imposing any requirement 
under the plan for prior authorization of services or any limitation on coverage where the provider of 
serv'ices does not have a contractual relationship with the plan for the providing of services that is 
more restrictive than the requirements or limitations that apply to emergency department services 
received from providers who do have such a contractual relationship with the plan; and 

(il) if such services are provided out-of-nelwork, the cost-sharing requirement (expressed as a 
copayment amount or coinsurance rate) is the same requirement that would apply if such services 
were provided in-network; · 

(F) provide that'll a plan described in section 18031 (b )(2)(B)(ii) 1 of this title (relating to stand-alone 
dental benefits plans) is offered through an Exchange, another health plan offered through such 
Exchange shall not fail to be treated as a qualified health plan solely because the plan does not offer 
coverage of benefits offered through the stand-alone plan that are otherwise requ'ired under paragraph 

(1)(J); and 1 
(G) periodically review the essential health benefits under paragraph (1 ), and provide a report to 

Congress and the public that contains-
(/) an assessment of whether enrollees are facing any difficulty accessing needed services for 

reasons of coverage or cost; 
(ii) an assessment of whether the essential health benefits needs to be modified or updated to 

account for changes in medical evidence or scientific advancement; 
(iii) information on how the essential health benefits will be modified to address any such gaps in 

access or changes in the evidence base;· 
(iv) an assessment of the potential of additional or expanded benefits to increase costs and the 

interactions between the addition or expansion of benefits and reductions in exisfing benefits to meet 
actuarial limitations described in paragraph (2); and 

(H) periodically update the essential health benefits under paragraph (1) to address any gaps in 
access to coverage or changes in the evidence base the Secretary identifies in the review conducted 
under suqparagraph (G). 

(5) Rule of construction 

Nothing in this title 1 shall be construed to prohibit a health plan from providing benefits in excess of the 
essential health benefits described in this subsection. 

(c) Requirements relating to cost-sharing 

(1) Annual limitation on cost-sharing 

(A) 2014 

The cost-sharing incurred under a health plan with respect to self-only coverage or coverage other 
than self-only coverage for a plan year beginning in 2014 shall not exceed the dollar amounts in effect 
under section 223(c)(2)(A)(ii) of title 26 for self-only and family coverage, respectively, for taxable years 
beginning in 2014. 

(B) 2015 and later 

In the case of any plan year beginning in a calendar year after 2014, the /'imitation under this 
paragraph shall- ' 

(i) in the case of self-only coverage, be equal to the dollar amount under subparagraph (A) for self
only coverage for plan years beginning in 2014, increased by an amount equal to the product of that 
amount and the premium adjustment percentage under paragraph (4) for the calendar year; and 

(ii) in the case of other coverage, twice the amount in effect under clause (i). 
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If the amount of any increase under clause (i) is not a multiple of $50, such increase shall be rounded to 
the next lowest multiple of $50. 

(2) Annual limitation on deductibles for employer-sponsored plans 

(A) In general 

In the case of a health plan offered in the small group market, the deductible under the plan shall not 
exceed-

(i) $2,000 in the case of a plan covering a single individual; and 
(ii) $4,000 in the case of any other plan. 

The amounts under clauses (i) and (ii) may be increased by the maximum amount of reimbursement 
which ·rs reasonably available to a participant under a flexible spending arrangement described in section 
1 06(c)(2) of title 26 (determined without regard to any salary reduction arrangement). 

(B) Indexing of limits 

In the case of any plan year beginning in a calendar year after 2014-
(i) the dollar amount under subparagraph (A)(i) shall be increased by an amount equal to the 

product of that amount and the premium adjustment percentage under paragraph (4) for the calendar 
year; and 

(i'l) the dollar amount under subparagraph (A)(ii) shall be increased to an amount equal to twice the 
amount in effect under subparagraph (A)(i) for plan years beginning in the calendar year, determined 
after application of clause (i). 

lithe amount of any increase under clause (i) is not a multiple of $50, such increase shall be rounded to 
the next lowest multi pie of $50. 

(C) Actuarial value 

The limitation under this paragraph shall be applied ·,n such a manner so as to not affect the actuarial 
value of any health plan, including a plan in the bronze level. 

(D) Coordination with preventive limits 

Nothing in this paragraph shall be construed to allow a plan to have a deductible under the plan apply 
to benefits described in section 2713 of the Public Health Service Act [42 U.S.C. 300gg-13]. 

(3) Cost-sharing 

In this title-1 

(A) In general 

The term "cost-sharing" includes-
(i) deductibles, coinsurance, copayments, or similar charges; and 
(ii) any other expenditure required of an insured individual which is a qualified medical expense 

(within the meaning of section 223(d)(2) of title 26) with respect to essential health benefits covered 
under the plan. 

(B) Exceptions 

Such term does not include premiums, balance billing amounts for non--network providers, or 
spending for non-covered services. 

(4) Premium adjustment percentage 

For purposes of paragraphs (1)(B)(i) and (2)(B)(i), the premium adjustment percentage for any calendar 
year is the percentage (if any) by which the average per capita premium for health insurance coverage in 
the United States for the preceding calendar year (as estimated by the Secretary no later than October 1 
of such preceding calendar year) exceeds such average per capita premium for 2013 (as determined by 
the Secretary). 

(d) Levels of coverage 

(1) Levels of coverage defined 

The levels of coverage described in this subsection are as follows: 

(A) Bronze level 

A plan in the bronze level shall provide a level of coverage that is designed to provide benefits that 
are actuarially equivalent to 60 percent of the full actuarial value of the benefits provided under the plan. 

(B) Silver level 

A plan in the silver level shall provide a level of coverage that is designed to provide benefits that are 
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actuarially equivalent to 70 percent of the full actuarial value of the benefits provided under the plan. 

(C) Gold level 
A plan in the gold level shall provide a level of coverage that is designed to provide benef1ts that are 

actuarially equivalent to 80 percent of the full actuarial value of the benefits provided under the plan. 

(D) Platinum level 
A plan in the platinum level shall provide a level of coverage that is designed to provide benefits that 

are actuarially equivalent to 90 percent of the full actuarial value of the benefits provided under the plan. 

(2) Actuarial value 

(A) In general 
Un.der regulations issued by the Secretary, the level of coverage of a plan shall be determined on the 

basis that the essential health benefits described in subsection (b) shall be provided to a standard 
population (and without regard to the population the plan may actually provide benefits to). 

(B) Employer contributions 
The Secretary shall '1ssue regulations under which employer contributions to a health savings account 

(within the meaning of section 223 of title 26) may be taken into account in determining the level of 
coverage for a plan of the employer. 

(C) Application 

In determining under this title,1 the Public Health Service Act [42 U.S.C. 201 et seq.], or title 26 the 
percentage of the total allowed costs of benefits provided under a group health plan or health insurance 
coverage that are provided by such plan or coverage, the rules contained in the regulations under this 
paragraph shall apply. 

(3) Allowable variance 
The Secretary shall develop guidelines to provide for a de minimis variation in the actuarial valuations 

used in determining the level of coverage of a plan to account for differences in actuarial estimates. 

(4) Plan reference 

In this title,1 any reference to a bronze, silver, gold, or platinum plan shall be treated as a reference to a 
qualified health plan providing a bronze, silver, gold, or platinum level of coverage, as the case may be. 

(e) Catastrophic plan 

(1) In general 
A health plan not providing a bronze, silver, gold, or platinum level of coverage shall be treated as 

meeting the requirements of subsection (d) with respect to any plan year if-
(A) the only individuals who are eligible to enroll in the plan are individuals described in paragraph (2); 

and 
(B) the plan provides-

(i) except as provided in clause (ii), the essential health benefits determined under subsection (b), 
except that the plan provides no benefits for any plan year until the individual has incurred cost
sharing expenses in an amount equal to the annual limitation in effect under subsection (c)(1) for the 
plan year (except as provided for in section 2713); 1 and 

(ii) coverage for at least three primary care visits. 

(2) Individuals eligible for enrollment 
An individual is described ·,n this paragraph for any plan year if the individuai

(A) has not attained the age of 30 before the beginning of the plan year; or 
(B) has a certification in effect for any plan year under this title 1 that the ind'lvidual is exempt from the 

requirement under section 5000A of title 26 by reason of-
(i) section 5000A(e)(1) of such title (relating to individuals without attordable coverage); or 
(II) section 5000A(e)(5) of such title (relating to indiv'1duals with hardships). 

(3) Restriction to Individual market 
If a health insurance issuer offers a health plan described in this subsection, the issuer may only offer 

the plan in the individual market. 

(f) Child-only plans 
If a qualified health plan is offered through the Exchange in any level of coverage specified under 

subsection (d), the issuer shall also offer that plan through the Exchange in that level as a plan in whidl the 
only enrollees are individuals who, as of the beginning of a plan year, have not attained the age of 21, and 
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(g) Payments to Federally-qualified health centers 

Page 5 of5 

If any item or service covered by a qualified health plan is provided by ·a Federally-qualified health center 
(as defined in section 1396d(I)(2)(B) of this title) to an enrollee of the plan, the offeror of the plan shall pay to 
the center for the item or service an amount that is not less than the amount of payment that would have 
been paid lo the center under section 1396a(bb) of this title) for such item or service. 

(Pub. L. 111-148, title I, § 1302, title X, § 101 04(b ), Mar. 23, 201 0, 124 Stat. 163, 896.) 

REFERENCES IN TEXT 
This title, referred to in subsecs. (a), (b)(5), (d)(2)(C), (4), and (e)(2)(B), 'rs title I of Pub. L. 

111-148, Mar. 23, 2010, 124 Stat. 130, which enacted this chapter and enacted, amended, and 
transferred numerous other sections and notes in the Code. For complete classification of title I 
to the Code, see Tables. 

The Public Health Service Act, referred to in subsec. (d)(2)(C), is act July 1, 1944, ch. 373, 58 
Stat. 682, which is classified generally to chapter 6A (§201 et seq.) of this title. For complete 
classification of this Act to the Code, see Short Title note set out under section 201 of this title and 
Tables. 

Section 2713, referred to in subsec. (e)(1)(B)(i), probably means section 2713 of act July 1, 
1944, which is classified to section 300gg-13 of this title. 

AMENDMENTS 
2010-Subsec. (d)(2)(B). Pub. L. 111-148, §10104(b)(1), substituted "shall issue" for "may 

issue". 
Subsec. (g). Pub. L. 111-148, §10104(b)(2), added subsec. (g). 

1 See References in Text note below. 

g So in original. Probablv should be "paragraph,". 

~So in original. Probablv should be "18031(d!I2)(B)Oi)". 

!!. So in original. The word "and" probably should not appear. 
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42 USC 18031: Affordable choices of health benefit plans 
Text contains those laws in effect on January 13,2014 

From Title 42-THE PUBLIC HEALTH AND WELFARE 
CHAPTER 157-QUALITY, AFFORDABLE HEALTH CARE FOR ALL AMERICANS 
SUBCHAPTER Ill-AVAILABLE COVERAGE CHOICES FOR ALL AMERICANS 

Page I of9 

Part B-Consumer Choices and Insurance Competition Through Health Benefit Exchanges 
Jump To: 

Source Credit 
References In Text 
Amendments 

§18031. Affordable choices of health benefit plans 
(a) Assistance to States to establish American Health Benefit Exchanges 

(1) Planning and establishment grants 
There shall be appropriated to the Secretary, out of any moneys in the Treasury not otherwise 

appropriated, an amount necessary to enable the Secretary to make awards, not later than 1 year after 
March 23, 2010, to States in the amount specified in paragraph (2) for the uses described in paragraph 
(3). 

(2) Amount specified 
For each fiscal year, the Secretary shall determine the total amount that the Secretary will make 

available to each State for grants under this subsection. 

(3) Use of funds 
A Stale shall use amounts awarded under this subsection for activities (including planning activities) 

related to establishing an American Health Benefit Exchange, as described in subsection (b). 

(4) Renewability of grant 

(A) In general 
Subject to subsection (d)(4), the Secretary may renew a grant awarded under paragraph (1) if the 

State recipient of such grant-
(i) is making progress, as determined by the Secretary, toward

(1) establishing an Exchange; and 
(II) implementing the reforms described in subtitles A and C (and the amendments made by such 

subtitles); and 

(ii) is meeting such other benchmarks as the Secretary may establish. 

(B) Limitation 
No grant shall be awarded under this subsection after January 1, 2015. 

(5) Technical assistance to facilitate participation in SHOP Exchanges 
The Secretary shall provide technical assistance to States to facilitate the participation of qualified small 

businesses in such States in SHOP Exchanges. 

(b) American Health Benefit Exchanges 

(1) In general 
Each State shall, not later than January 1, 2014, establish an American Health Benefit Exchange 

(referred to in this title 1 as an "Exchange") for the State that-
(A) facilitates the purchase of qualified health plans; 
(B) provides for the establishment of a Small Business Health Options Program (in this title 1 referred 

to as a "SHOP Exchange") that is designed to assist qualified employers in the State who are small 
employers in facilitating the enrollment of their employees in qualified health plans offered in the small 
group market in the State; and 

(C) meets the requirements of subsection (d). 

(2) Merger of individual and SHOP Exchanges 

A State may elect to provide only one Exchange in the State for providing both Exchange and SHOP 
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Exchange services to both qualified individuals and qualified small employers, but only if the Exchange 
has adequate resources to assist such individuals and employers. ' 

(c) Responsibilities of the Secretary 

(1) In general 
The Secretary shall, by regulation, establish criteria for the certification of health plans as qualified 

health plans. Such criteria shall require that, to be certified, a plan shall, at a minimum-
(A) meet marketing requirements, and not employ marketing practices or benefit designs that have 

the effect of discouraging the enrollment in such plan by individuals with significant health needs; 
(B) ensure a sufficient choice of providers (in a manner consistent with applicable network adequacy 

provisions under section 2702(c) of the Public Health Service Act [42 U.S.C. 300gg-1 (c)]), and provide 
information to enrollees and prospective enrollees on the availability of in-network and out-of-network 
providers; 

(C) include within health insurance plan networks those essential community providers, where 
available, that serve predominately low-income, medically-underserved individuals, such as health care 
providers defined in section 340B(a)(4) of the Public Health Service Act [42 U.S.C. 256b(a)(4)] and 
providers described in section 1927(c)(1)(D)(i)(IV) of the Social Security Act [42 U.S. C. 1396r-8(c)(1) 
(D)(i)(IV)] as set forth by section 221 of Public Law 111-8, except that nothing in this subparagraph 
shall be construed to require any health plan to provide coverage for any specific medical procedure; 

(D)(i) be accredited with respect to local performance on dinical quality measures such as the 
Healthcare Effectiveness Data and Information Set, patient experience ratings on a standardized 
Consumer Assessment of Health care Providers and Systems survey, as well as consumer access, 
utilization management, quality assurance, provider credentialing, complaints and appeals, network 
adequacy and access, and patient information programs by any entity recognized by the Secretary for 
the accreditation of health insurance issuers or plans (so long as any such entity has transparent and 
rigorous methodological and scoring criteria); or 

(ii) receive such accreditation within a period established by an Exchange for such accreditation that 
is applicable to all qualified health plans; 

(E) implement a quality Improvement strategy described In subsection (g)(1); 
(F) utilize a uniform enrollment form that qualified individuals and qualified employers may use (either 

electronically or on paper) in enrolling in qualified health plans offered through such Exchange, and that 
takes into account criteria that the National Association of Insurance Commissioners develops and 
submits to the Secretary; 

(G) utilize the standard format established for presenting health benefits plan options; 
(H) provide information to enrollees and prospective enrollees, and to each Exchange in which the 

plan is offered, on any quality measures for healtt1 plan performance endorsed under section 399JJ of 
the Public Health Service Act [42 U.S.C. 280j-2], as applicable; and 

(I) report to the Secretary at least annually and in such manner as the Secretary shall require, 
pediatric quality reporting measures consistenl with the pediatric quality reporting measures established 
under section 1139A of the Social Security Act [42 U.S.C. 1320b-9a]. 

(2) Rule of construction 
Nothing in paragraph (1)(C) shall be construed to require a qualified health plan to contract with a 

provider described in such paragraph if such provider refuses to accept the generally applicable payment 
rates of such plan. 

(3) Rating system 
The Secretary shall develop a rating system that would rate qualified health plans offered through an 

Exchange in each benefits level on the basis of the relative quality and price. The Exchange shall include 
the quality rating in the information provided to individuals and employers through the Internet portal 
established under paragraph (4). 

(4) Enrollee satisfaction system 
The Secretary shall develop an enrollee satisfaction survey system that would evaluate the level of 

enrollee satisfaction with qualified health plans offered through an Exchange, for each such qualified 
health plan that had more than 500 enrollees in the previous year. The Exchange shall include enrollee 
satisfaction information in the information provided to individuals and employers through the Internet portal 
established under paragraph (5) in a manner that allows individuals to easilY compare enrollee satisfaction 
levels between comparable plans. 

(5) Internet portals 
The Secretary shaii-

(A) continue to operate, maintain, and update the Internet portal developed under section 18003(a) of 
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this title and to assist States in developing and maintaining their own such portal; and 
(B) make available for use by Exchanges a model template for an Internet portal that may be used to 

direct qualified individuals and qualified employers to qualified health plans, to assist such individuals 
and employers in determining whether they are eligible to partic'1pate in an Exchange or e1'1gible for a 
premium tax credit or cost-sharing reduction, and to present standardized information (including quality 
ratings) regarding qualified health plans offered through an Exchange to assist consumers in making 
easy health insurance choices. 

Such template shall include, with respect to each qualified health plan offered through the Exchange in 
each rating area, access to the uniform outline of coverage the plan is required to provide under section 

27161 of the Public Health Service Act and to a copy of the plan's written policy. 

(6) Enrollment periods 

The Secretary shall require an Exchange to provide for-
(A) an inHial open enrollment, as determined by the Secretary (such detennination to be made not 

later than July 1, 2012); 
(B) annual open enrollment periods, as determined by the Secretary for calendar years after the initial 

enrollment period; 
(C) special enrollment periods specified in section 9801 of title 26 and other special enrollment 

periods under circumstances similar to such periods under part D of title XVIII of the Social Security Act 
[42 U.S.C. 1395w-101 etseq.]; and 

(D) special monthly enrollment periods for Indians (as defined in section 1603 of title 25). 

(d) Requirements 

(1) In general 

An Exchange shall be a governmental agency or nonprofit entity that is established by a State. 

(2) Offering of coverage 

(A) In general 

An Exchange shall make available qualified health plans to qual"lfied individuals and qual"lf1ed 
employers. 

(B) Limitation 

(i) In general 

An Exchange may not make available any health plan that is not a qualified health plan. 

(ii) Offering of stand-alone dental benefits 

Each Exchange within a State shall allow an issuer of a plan that only provides l"lmited scope dental 
benefits meeting the requirements of section 9832(c)(2)(A) of title 26 to offer the plan through the 
Exchange (either separately or in conjunction with a qualified health plan) if the plan provides 
ped'1atric dental benefits meeting the requirements of section 18022(b)(1 )(J) of this title). 

(3) Rules relating to additional required benefits 

(A) In general 

Except as provided in subparagraph (B), an Exchange may make available a qualified health plan 
notwrthstanding any provision of law that may require benefits other than the essential health benefits 
specified under section 18022(b) of this title. 

(B) States may require additional benefits 

(i) In general 

Subject to the requ'irements of clause (ii), a State may requ·lle that a qual"lfied health plan offered in 
such State offer benefits in addition to the essential health benefits specified under section 18022(b) 
of this title. 

(ii) State must assume cost 

A State shall make payments-
(!) to an individual enrolled in a qualified health plan offered in such State; or 
(II) on behalf of an individual described In subclause (I) directly to the qualified health plan in 

which such individual is enrolled; 

to defray the cost of any additional benefits described in clause (i). 

(4) Functions 
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An Exchange shall, at a minimum-
(A) implement procedures for the certification, recertification, and decertification, consistent with 

guidelines developed I:Jy the Secretary under subsection (c), of health plans as qualified health plans; 
(B) provide for the operation of a toll-free telephone hotline to respond to requests for assistance; 
(C) maintain an Internet website through which enrollees and prospective enrollees of qualified health 

plans may obtain standardized comparative information on such plans; 
(D) assign a rating to each qualified health plan offered through such Exchange In accordance with 

the criteria developed by the Secretary under subsection (c)(3); 
(E) utilize a standardized format for presenting health benefits plan options in the Exchange, including 

the use of the uniform outline of coverage established under section 2715 of the Public Health Service 
Act [42 U.S.C. 300gg-15]; 

(F) in accordance with section 18083 of this title, inform individuals of eligibility requirements for the 
medicaid program under title XIX of the Social Security Act [42 U.S.C.1396 et seq.], the CHIP program 
under title XXI of such Act [42 U.S. C. 1397aa et seq.], or any applicable State or local public program 
and if through screening of the application by the Exchange, the Exchange determines that such 
individuals are eligible for any such program, enroll such individuals in such program; 

(G) establish and make available by electronic means a calculator to determine the actual cost of 
coverage after the application of any premium tax credit under section 36B of title 26 and any cost
sharing reduction under section 18071 of this title; 

(H) subject to section 18081 of this title, grant a certification attesting that, for purposes of the 
individual responsibility penalty under section 5000A of title 26, an Individual is exempt from the 
individual requirement or from the penalty imposed by such section because-

(!) there is no affordable qualified health plan available through the Exchange, or the individual's 
employer, covering the individual; or 

(ii) the individual meets the requirements for any other such exemption from the individual 
responsibility requirement or penalty; 

(I) transfer to the Secretary of the Treasury-
(!) a list of the individuals who are issued a certification under subparagraph (H), including the 

name and taxpayer identification number of each individual; 
(ii) the name and taxpayer identification number of each individual who was an employee of an 

employer but who was determined to be eligible for the premium tax credit under section 36B of title 
26 because~ 

(I) the employer did not provide minimum essential coverage; or 
(II) the employer provided such minimum essential coverage but it was determined under section 

36B(c)(2)(C) of such title to either be unaffordable to the employee or not provide the required 
minimum actuarial value; and 

(iii) the name and taxpayer identification number of each individual who notifies the Exchange 
under section 18081 (b)(4) of this title that they have changed employers and of each individual who 
ceases coverage under a qualified health plan during a plan year (and the effective date of such 
cessation); 

(J) provide to each employer the name of each employee of the employer described in subparagraph 
(l)(ii) who ceases coverage under a qualified health plan during a plan year (and the effective date of 
such cessation); and 

(K) establish the Navigator program described in subsection (i). 

(5) Funding limitations 

(A) No Federal funds for continued operations 
In establishing an Exchange under this section, the State shall ensure that such Exchange is self

sustaining beginning on January 1, 2015, including allowing the Exchange to charge assessments or 
user fees to participating health insurance issuers, or to otherwise generate funding, to support its 
operations. 

(B) Prohibiting wasteful use of funds 

In carrying out activities under this subsection, an Exchange shall not utilize any funds intended for 
the administrative and operational expenses of the Exchange lor stall retreats, promotional giveaways, 
excessive executive compensation, or promotion of Federal or State legislative and regulatory 
modifications. 

(6) Consultation 
An Exchange shall consult with stakeholders relevant to carrying out the activities under this section, 
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including-
(A) educated health care consumers who are enrollees in qualified health plans; 
(B) individuals and entities with experience in facilitating enrollment in qualified health plans; 
(C) representatives of small businesses and self-employed individuals; 
(D) State Medicaid offices; and 
(E) advocates for enrolling hard to reach populations. 

(7) Publication of costs 
An Exchange shall publish the average costs of licensing, regulatory fees, and any other payments 

required by the Exchange, and the administrative costs of such Exchange, on an Internet website to 
educate consumers on such costs. Such information shall also include monies lost to waste, fraud, and 
abuse. 

(e) Certification 

(1) In general 
An Exchange may certify a health plan as a qualified health plan if-

(A) such health plan meets the requirements for certification as promulgated by the Secretary under 
subsection (c)(1 ); and 

(B) the Exchange determines that making available such health plan through such Exchange is in the 
interests of qualified individuals and qualified employers 'rn the State or States in which such Exchange 
operates, except that the Exchange may not exclude a health plan-

(i) on the basis that such plan is a fee-for-service plan; 
(ii) through the imposition of premium price controls; or 
(iii) on the basis that the plan provides treatments necessary to prevent patients' deaths in 

circumstances the Exchange determines are inappropriate or too costly. 

(2) Premium considerations 
The Exchange shall require health plans seeking certification as qualified health plans to submit a 

justification for any premium increase prior to implementation of the increase. Such plans shall 
prominently post such information on their websites. The Exchange shall take this information, and the 
information and the recommendations provided to the Exchange by the State under section 2794(b)(1) 1 
of the Public Health Service Act [42 U.S. C. 300gg-94(b)(1)] (relating to patterns or practices of excessive 
or unjustified premium increases), into consideration when determining whether to make such health plan 
available through the Exchange. The Exchange shall take into account any excess of premium growth 
outside the Exchange as compared to the rate of such growth inside the Exchange, including information 
reported by the States. 

(3) Transparency in coverage 

(A) In general 
The Exchange shall require health plans seeking certification as qualified health plans to submit to 

the Exchange, the Secretary, the State insurance commissioner, and make available to the public, 
accurate and timely disdosure of the following ·rnformation: 

(I) Claims payment policies and practices. 
(ii) Periodic financial disclosures. 
(iii) Data on enrollment. 
(iv) Data on disenrollment. 
(v) Data on the number of claims that are denied. 
(vi) Data on rating practices. 
(vii) Information on cost-sharing and payments with respect to any out-of-network coverage. 
(viii) Information on enrollee and participant rights under this titie.1 
(ix) Other information as determined appropriate by the Secretary. 

(B) Use of plain language 
The information required to be submitted under subparagraph (A) shall be provided in plain language. 

The term "plain language" means language that the intended audience, including individuals with limited 
English proficiency, can readily understand and use because that language is concise, well-organized, 
and follows other best practices of plain language wrrting. The Secretary and the Secretary of Labor 
shall jointly develop and issue guidance on best practices of plain language writing. 

(C) Cost sharing transparency 
The Exchange shall require health plans seeking certification as qualified health plans to permit 

individuals to learn the amount of cost-sharing (including deductibles, copayments, and coinsurance) 
under the individual's plan or coverage that the individual would be responsible for paying with respect 
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to the furnishing of a specific item or service by a participating provider in a timely manner upon the 
request of the individual. At a minimum, such information shall be made available to such individual 
through an Internet website and such other means for individuals without access to the Internet. 

(D) Group health plans 
The Secretary of Labor shall update and harmonize the Secretary's rules concerning the accurate 

and timely disclosure to participants by group health plans of plan disclosure, plan terms and conditions, 
and periodic financial disclosure with the standards established by the Secretary under subparagraph 
(A). 

(f) Flexibility 

(1) Regional or other interstate exchanges 
An Exchange may operate in more than one State if-

(A) each State in which such Exchange operates permits such operation; and 
(B) the Secretary approves such regional or interstate Exchange. 

(2) Subsidiary Exchanges 
A State may establish one or more subsidiary Exchanges if-

(A) each such Exchange serves a geographically distinct area; and 
(B) the area served by each such Exchange Is at least as large as a rating area described in section 

2701 (a) of the Public Health Service Act [42 U.S.C. 300gg(a)]. 

(3) Authority to contract 

(A) In general 
A State may elect to authorize an Exchange established by the State under this section to enter into 

an agreement with an eligible entity to carry out 1 or more responsibilities of the Exchange. 

(B) Eligible entity 
In this paragraph, the term "eligible entity" means

(i) a person-
(!) incorporated under, and subject to the laws of, 1 or more States; 
(II) that has demonstrated experience on a State or regional basis in the individual and small 

group health insurance markets and in benefits coverage; and 
(Ill) that Is not a health insurance issuer or that is treated under subsection (a) or (b) of section 

52 of title 26 as a member of the same controlled group of corporations (or under common control 
with) as a health insurance issuer, or 

(ii) the State medicaid agency under title XIX of the Social Security Act [42 U.S.C. 1396 et seq.]. 

(g) Rewarding quality tllroUgh market-based incentives 

(1) Strategy described 
A strategy described in this paragraph is a payment structure that provides increased reimbursement or 

other incentives for-
(A) improving health outcomes through the implementation of activities that shall include quality 

reporting, effective case management, Care coordination, chronic disease management, medication and 
care compliance initiatives, including through the use of the medical home model, for treatment or 
services under the plan or coverage; 

(B) the Implementation of activities to prevent hospital readmissions through a comprehensive 
program for hospital discharge that includes patient-centered education and counseling, comprehensive 
discharge planning, and post discharge reinforcement by an appropriate health care professional; 

(C) the implementation of activities to improve patient safety and reduce medical errors through the 
appropriate use of best clinical practices, evidence based medicine, and health information technology 
under the plan or coverage; 

(D) the implementation of wellness and health promotion act·lvities; and 
(E) the implementation of activities to reduce health and health care disparities, including through the 

use of language services, community outreach, and cultural competency trainings. 

(2) Guidelines 
The Secretary, in consultation with experts in health care quality and stakeholders, shall develop 

guidelines concerning the matters described in paragraph (1). 

(3) Requirements 
The guidelines developed under paragraph (2) shall require the periodic reporting to the applicable 
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Exchange of the activities that a qualified health plan has conducted to implement a strategy described 
in paragraph (1). 

(h) Quality improvement 

(1) Enhancing patient safety 
Beginning on January 1, 2015, a qual'lfied health plan may contract with

(A) a hospital with greater than 50 beds only if such hospital-
(!) utilizes a patient safety evaluation system as described in part C of title IX of the Public Health 

Service Act [42 U.S.C. 299b-21 et seq.]; and 
(ii) implements a mechanism to ensure that each patient receives a comprehensive program for 

hospital discharge that includes patient-centered education and counseling, comprehensive 
discharge planning, and post d'rscharge reinforcement by an appropriate health care professional; or 

(B) a health care provider only if such provider implements such mechanisms to improve health care 
quality as the Secretary may by regulation require. 

(2) Exceptions 
The Secretary may establish reasonable exceptions to the requirements described in paragraph (1). 

(3) Adjustment 
The Secretary may by regulation adjust the number of beds described in paragraph (1)(A). 

(i) Navigators 

(1) In general 
An Exchange shall estabi'rsh a program under which it awards grants to entities described in paragraph 

(2) to carry out the duties described in paragraph (3). 

(2) Eligibility 

(A) In general 
To be eligible to receive a grant under paragraph (1}, an entity shall demonstrate to the Exchange 

·rnvolved that the entity has existing relationships, or could readily establish relationships, with 
employers and employees, consumers (including uninsured and underinsured consumers), or self
employed individuals likely to be qualified to enroll in a qualified health plan. 

(B) Types 
Entities described in subparagraph (A) may include trade, industry, and professional associations, 

commercial fishing industry organizations, ranching and farming organizations, community and 
consumer-focused nonprofit groups, chambers of commerce, unions, resource partners of the Small 
Business Administrat'ron, other licensed insurance agents and brokers, and other entities that-

(i) are capable of carrying out the duties described in paragraph (3); 
(ii) meet the standards described in paragraph (4); and 
(iii) prov'rde information consistent with the standards developed under paragraph (5). 

(3) Duties 
An entity that serves as a navigator under a grant under this subsection shaii-

(A) conduct public education activities to raise awareness of the availability of qualified health plans; 
(B) distribute farr and impartial information concerning enrollment in qualified health plans, and the 

availability of premium tax credits under section 36B of title 26 and cost-sharing reductions under 
section 18071 of this title; 

(C) facilitate enrollrnent in qualified health plans; 
(D) provide referrals to any applicable office of health insurance consumer assistance or health 

insurance ombudsman established under section 2793 of the Public Health Service Act [42 U.S. C. 
300gg-93], or any other appropriate State agency or agencies, for any enrollee with a grievance, 
complaint, or question regarding their health plan, coverage, or a determination under such plan or 
coverage; and 

(E) provide information in a manner that is culturally and linguistically appropriate to the needs of the 
population being served by the Exchange or Exchanges. 

(4) Standards 

(A) In general 
The Secretary shall establish standards for navigators under this subsection, including provisions to 

ensure that any private or public entity that is selected as a navigator is qualified, and licensed if 
appropriate, to engage In the navigator activities described in this subsection and to avoid confiicts of 
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(li) receive any consideration directly or indirectly from any health insurance issuer in connection 
with the enrollment of any qualified individuals or employees of a qualified employer in a qualified 
health plan. 

(5) Fair and impartial information and services 
The Secretary, in collaboration with States, shall develop standards to ensure that information made 

available by navigators is fair, accurate, and impartial. 

(6) Funding 
Grants under this subsection shall be made from the operational funds of the Exchange and not Federal 

funds received by the State to establish the Exchange. 

{j) Applicability of mental health parity 
Section 2726 of the Public Health Service Act [42 U.S.C. 300gg-26} shall apply to qualified health plans in 

the same manner and to the same extent as such section applies to health insurance issuers and group 
health plans. 

(k) Conflict 
An Exchange may not establish rules that conflicl wilh or prevent the application of regulations 

promulgated by the Secretary under this subchapter. 

(Pub. L. 111-148, title I, § 1311, title X, §§1 01 04(e)-(h ), 1 0203(a), Mar. 23, 201 0, 124 Stat. 173, 900, 901, 
927.) 

REFERENCES IN TEXT 
Subtitles A and C, referred to in subsec. (a)(4)(A)(i)(ll), are subtitles A (§§1 001-1 004) and C 

(§§1201-1255), respectively, of title I of Pub. L. 111-148, Mar. 23,2010,124 Stat.130, 154. 
Subtitle A enacted sections 300gg-11 to 300gg-19, 300gg-93, and 300gg-94 of this title, transferred 
sections 300gg-4 to 300gg-7 and 300gg-13 of this title to sections 300gg-25 to 300gg-28 and 300gg-9 of 
this title, respectively, amended sections 300gg-11, 300gg-12, and 300gg-21 to 300gg-23 of this title, 
and enacted provisions set out as a note under section 300gg-11 of this title. Subtitle C enacted 
subchapter II of this chapter and sections 300gg to 300gg-2 and 300gg-4 to 300gg-7 of this title, 
transferred section 300gg of this title to section 300gg-3 of this title, amended sections 300gg-1 and 
300gg-4 of this title, and enacted provisions set out as a note under section 300gg of this title. For 
complete classification of subtitles A and C to the Code, see Tables. 

This title, referred to in subsecs. (b)(1) and (e)(3)(A)(viii), is title I of Pub. L. 111-148, Mar. 23, 
2010, 124 Stat. 130, which enacted this chapter and enacted, amended, and transferred 
numerous other sections and notes in the Code. For complete classification of title I to the 
Code, see Tables. 

Section 2716 of the Public Health Service Act, referred to in subsec. (c)(5), probably should 
be sect'1on 2715 of the Public Health Service Act, act July 1, 1944, which is classified to section 
300gg-15 of this title and requires the Secretary to develop a uniform explanation of coverage 
documents and standardized definitions. Section 2716 of act July 1, 1944, which is classified to 
section 300gg-16 of this title, relates to prohibition on discrimination in favor of highly compensated 
individuals. 

The Social Security Act, referred to in subsecs. (c)(6)(C), (d)(4)(F), and (f)(3)(B)(ii), is act Aug. 
14, 1935, ch. 531, 49 Stat. 620. Part D of title XVIII of the Act is classified generally to part D 
(§1395w-1 01 et seq.) of subchapter XVII I of chapter 7 of this title. T1tles XIX and XXI of the Act 
are classified generally to subchapters XIX (§1396 et seq.) and XXI (§1397aa et seq.), 
respectively, of chapter 7 of this title. For complete classification of this Act to the Code, see 
section 1305 of this title and Tables. 

Section 2794 of the Public Health Service Act, referred to in subsec. (e)(2), probably means 
section 2794 of act July 1, 1944, as added by section 1003 of Pub. L. 111-148, which relates to 
premium increases for consumers and is classified to section 300gg-94 of this title. Another section 
2794 of act July 1, 1944, relates to uniform fraud and abuse referral format and is classW1ed to 
section 300gg-95 of this title. 

The Public Health Service Act, referred to in subsec. (h)(1)(A)(i), is act July 1, 1944, ch. 373, 
58 Stat. 682. Part C of title IX of the Act is class;fied generally to part C (§299b-21 et seq.) of 
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subchapter VII of·chapter 6A of this title. For complete classification of this Act to the Code, see 
Short Title note set out under section 201 of this title and Tables. 

This subchapter, referred to in subsec. (k), was in the original "this subtitle", meaning subtitle 
D of title I of Pub. L. 111-148, Mar. 23, 2010, 124 Stat. 162, which enacted this subchapter and 
amended sections 501, 4958, and 6033 ofTitle 26, Internal Revenue Code. 

AMENDMENTS 

2010-Subsec. (c)(1)(1). Pub. L. 111-148, §10203(a), added subpar. (1). 
Subsec. (d)(3)(B)(ii). Pub. L. 111-148, §10104(e)(1), added cl. (ii) and struck out former cl. 

(ii). Prior to amendment, text read as follows: "A State shall make payments to or on behalf of 
an individual eligible for the premium tax credit under section 36B of title 26 and any cost-sharing 
reduction under section 18071 of this title to defray the cost to the individual of any additional 
benefits described in clause (i) which are not eligible for such credit or reduction under section 
36B(b)(3)(D) oftHie 26 and section 18071(c)(4) of this title." 

Subsec. (d)(6)(A). Pub. L. 111-148, §1 0104(e)(2), inserted "educated" before "health care". 
Subsec. (e)(2). Pub. L. 111-148, § 1 0104(1)(1), which directed substitution of "shall" for "may" 

in second sentence, was executed by making the substitution in third sentence before "take" to 
reflect the probable intent of Congress because the word "shall" already appeared in second 
sentence. 

Subsec. (e)(3). Pub. L. 111-148, §10104(1)(2), added par. (3). 
Subsec. (g)(1)(E). Pub. L. 111-148, §10104(g), added subpar. (E). 
Subsec. (i)(2)(B). Pub. L. 111-148, §10104(h), substituted "resource partners of the Small 

Business Administration" for "small business development centers". 

1 See References in Text note below. 
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DepOrtment of Health and Human Services § 156.20 

(ix) 1322. Federal lJrogram to assist 
establishment and operation of non
profit, member-run health insurance 
issuers. 

(x) 1331. State nexibili ty to establisJl 
Basic Health Programs for low-income 
individuals not elig·ible for Medicaid. 

(Xi) 1334. Mlllti-State plans. 
{xii) 1402, Reduoecl cost-sharing for 

jnclividuals enrolling in QHPs. 
(xiii) 1411. Procedures for deter

mining eligibility for Exchange partici
pation, advance premium tax credits 
ancl reduced cost sharing, a.nd indi
viduall·esponsibility exemptions. 

(xiv) 1412. Advance determination 
and payment of premium tax credits 
and cost-sharing reductions. 

(XV) 1413. Streamlining of procedures 
for enrollment tl1rough an Exchange 
and State, Medicaid, CHIP, and health 
subsidy programs. 

(2) 'l'his part is based on section 
1150A, Pharmacy Benefit Ma.nag·ers 
Transparency Requirements, of t.itle I 
of the Act: 

(b) Scope. This part establishes stand
ards for QHPs under Exchang·es, and 
a.ddrx3sses other health insurance issuer 
requirements. 

§ 156.20 Definitions. 

The followh1g· definitions apply to 
this part, unless the context indicates 
otherwise: 

Actuarial value (AVJ means the per
centage paid by a health plan of the 
pcn•centage of the total allowed costs of 
benefits. 

Applicant has t.he meaning· given to 
the term in §155.20 of this subchapter. 

Base-benchmark plan means the plan 
that is selected by a State from the op
tions described in §156,100(a) of this 
subchapter, or a default benchmark 
plan, as described in §156.1DO(c) of this 
subchaptet·, prior to any adjustments 
made pursuant to t11e benchmark 
standards described in §156.110 of Ll1is 
subchapter. 

Benefit design standards rneans cov
erage that provides for all of the fol
lowing: 

(1) 'fhe essential health benefits as 
tlescrlbed il1 section 1302(b) of the Af
fordable Care Act; 

(2) Cost-sharing limitB as desm•ibed in 
sectiOll l302(c) of ~he Affordable Care 
Act; and 

(3) A bronze, silver, gold, or platinum 
level of coverage as dcscribccl in sec
tion 1302(d) of the Affordable Care Act, 
or is a catastrophic plan as described in 
section 1302(e) of the Affordable Care 
Act. 

Benefit year has t11e meaning given to 
the term in §155.20 of this subtitle. 

Cost-sharing has the meaning· given to 
the term in §155.20 of this subtitle. 

Gost-sharin,fJ reductions has the mean
ing given to the term in §155.20 of this 
subtitle. 

Delegated entity means any party, jn
cluding an agent or bJ•oker, that enters 
into an agreement with a QHP issuer 
to provide administl'ative services or 
health care services to qualified indi
viduals, qualified employers, or quali
fied employees and their dependents. 

Downstream entity means any party, 
including an agent or broker, that en
ters into an agreement with a dele
g·ated entity or with another down
s~ream entity for purposes of pl'oviding 
arlrninistrative or health care services 
re1atod to the agreement between the 
delegated entity ancl the QHP issuer. 
The term "downstream entity" is iJl
tenrlecl to J•each the entity that di
rectly provides administrative services 
or health care services to qualified ln
diviclua.ls, qUalified employers, or 
qualified emp)oyees and their depend
ents. 

EHB-bf',nchma1·k plan means tlw 
standardized se~ of essential health 
benefits that must be met by a QHP, as 
defined i.u §155.20 of this section, or 
o ~her issuer as requlrecl by § 147.150 of 
this subchapter. 

Essential health benefits package or 
EfiB paclcage means the scope of cov~ 
ered benefits and associated limits of a 
health plan offered by an 1ssuet· that 
provides A.t least !;he ten statutory cat~ 
egories of benefits, as descri\Jod in 
§156.110(a) of this subchapter; }JfOVides 
the benefits in the manner described in 
§156.115 of this sulJchapter; limits cost 
sharing for stlCh coverage as desoribecl 
in §156.130; and subject to offerh1g cata
strophic plans as clescri bed ill section 
1302(e) of the Affol'dable Care Act, pro
vicles distinct levels of coverage as cl.e
scribecl hl §156.140 of this sulJchapter. 

Fedenl.llu-Jacilitated SHOP has the 
meaning- g·iven to the tet·m in § 155,20 of 
this subchapter. 
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§ 156.50 

Group health plan has the moaning 
given to the term in §144.103 of this 
subtitle. 

Health insMance coverage has the 
meaning· given to the term in § 114.103 
of this sub'title. 

Health insurance issuer or issHer has 
the meaning g'ivcn to the term in 
§144.103 of this subtitle. 

Isst~er group means all entities treat
eel under subsection (a) or (b) or section 
52 of the Internal Revenue Code of 1966 
as a member of the same contJ•olled 
group of corporations a.s (or under com
mon control with) a health insurance 
issuer, or issuem affiliated by the com
mon use of a nationally licensed serv
ice mark. 

Level of coverage means one of four 
standardized actuarial values as de
fined by section 1302(d)(l) of the Afford
able Care Act of plan covel'age. 

Percentage of the total allowed costs of 
benefits means the anticipated covered 
medical spending for EBB coverag·e (as 
defined in § 156.110(a) of this sub
chapter) paid by a health plan for a 
standard population, computed in ac
cordance with the plan's cost-sharing, 
divided by the total anticipated al
lowed charges for EBB coverage pro
vided to a stm1dard population, and ex
pressed as a percentage. 

Plan year has the meaning- g·iven to 
tho term in §155.20 of this subchapter. 

Qualified employer h~1s the meaning 
given to the term in §155,20 of this sub
chapter. 

Qualified health plan has the meaning· 
given to the term in §155.20 of tl1is sub
chapter. 

Qu(tlified he~~lth plan issuer llas llhe 
meaning given to the term in§ 155.20 of 
this subchapter. 

Qualified individual has the mew1ing· 
g·iven to the term in §155.20 of this sub
chapter. 

[77 FR 18'.168. Mar. 27, 2012, as amended at 77 
l~H 3J515, Mo.-Y 29, 2012; 78 PH. 12865, Feb. 25, 
2013; 78 Fit 15ffi5, Mar. ll, 2013; 78 FR 51142, 
Ang·. 30, 2013J 

§156.50 Financial support. 
(a) Definitions. 'rhe following defini

tions apply fo1' the purposes of this sec
tion: 

Pa.rticipa);ing issner means any issuer 
offering a plan ·()hall participates in the 
specific function that ls fUnded by user 

45 CFR Subtitle A (10-1-13 Edition) 

fees. This term may include; health in
aurance issuers, QHP issue1·s, issuers of 
multi-State plans (as defined in 
§155.1000(a) of t.hi,., subchapter), issuers 
of stand-alone (lenta1 plans (as de~ 

scribed in §155.1065 of tills subtitle), or 
other issuers identified by an Ex
chang·e, 

(b) Requirement joT State-ba.~ed E:c
ohange user jees. A participating issuer 
must remit use1· fee payxnents, or any 
o~hel' payments, charges, or fees, if as
sessed by a State-based Exchange 
undel' § 155.160 of this subchapter. 

(c) Req-uirement for Federally-facili
tated Exchange user fee. To support the 
functions of Federally-facilitated Ex
changes, a participating issuer offering· 
a plan through a Federally-facilitated 
Exchange must remit a user fee to HHS 
each month, :ln the timeframe and 
manner established bY BHS, equal to 
the product of the monthly user fee 
rate specified in the annual HHS notice 
of benefit and payment paramete.rs for 
the applicable benefit year and the 
monthly premium charg·ed by the 
issuer for eacl1 policy under the plan 
where enrollmeJJt is through a Feder
ally~facilitatecl Exchange. 

(d) Adjustment of Federally-jctcilitaled 
E:r:change use.r jee-(1) A participating 
issuer offering a plan through a Feder
ally~facilitated Exchange may qualify 
for an adjustment in the Federally-fa
cilitated Exchange user fee specified in 
parag-raph (o) of this section to the ex
tent that the participating issuer-

(i) Made payments for contraceptive 
services on behalf of a third paTty ad
ministrator pursuant to 26 Cli'R 54,9815--
2713A(b)(2)1ii) or 29 CFR 2590.715-
2713A(b)(2)(i1); or 

(1i) Seelrs an adjustment in the li'ed
erally~facilitat.ed Exchange user fee 
with respect to a thil'd party a.clminis
tra.tor t11at, following receipt of a copy 
of the self-certifioat.ion referenced in 26 
CFR 54.9815-27!3A(a)(4) 01' 29 CFR 
2590.715-2713A(a)(4), made or arrang·ed 
for payments for contraoeptlve services 
pursuant to 26 CFR 54.9815-
2713A(b)(2)(i) or Oi) or 29 CFR 2590.715-
2713A(b)(2)(i) or (ii). 

(2) For a participating issuer de
SCJ'ibed i.n pn.ra.graph (d)(l) of this sec
Ilion t.o receive the FecleraJly~fac!li

ta.tecl Exchange nser fee adjustment.-
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§ 156.105 

in any of the three largest small group 
insurance prodl..lcts by enrollment, as 
defined in §159.110 of this subpart, in 
tl1e State's small g.roup market as do
fined in §155.20 of this subchapter. 

(2) State employee health benefit plan. 
Any of the largest three employee 
healtl1 benefit plan options by enroll~ 
ment offered. and g·enerally available to 
State employees in the State involved. 

(3) FEHBP plan. AnY of the largest 
tluee na~ional Fedet'al Employees 
Health Benefits ProgTam (FEHBP) pla11 
options by aggregate enrollment that 
is offered to all health-benefits-eligible 
fedel'R.l employees under 5 USC 8903. 

(4) HMO. The coverage plan with the 
largest insnrecl commercial non-Med~ 
ioaid enrollment offered bY a health 
maintenance organization operating in 
the State. 

(b) EBB-benchmark selection standurds. 
In order to become an ERE-benchmark 
plan as defined in §156.20 of this sub
chapter, a state~selected base~bench
mark plan must meet the requirements 
for coverage of benefits and limits de
scribed in §156 . .110 of thh; subpart; and 

(c) Default base~benr:hmar!G plan. If a 
State does not mttke a selection using 
the process defined in §156.100 of this 
section, the default bR.se-benchmarl{ 
plan will be the largest plan by enroll
ment in the largest; product by enroll
lnent in the State's sn1all group mar
lwt. If Guam, the U.S. Virgin Islands, 
American Samoa, or the Northern 
Marhmna Islands do not make a bench
mark selection, the default hase-bench
mar_k plan will be the lal'g'est FEHBP 
plan by enrollment. 

§ 156.105 Determination of EHB for 
muUi-state plans, 

A multi-state plan must meet bench
mark standards set by the U.S. Office 
of Personnel Manag·ement. 

§ 156.110 EHB-benchmarlt plan standa 
ards. 

An EHB-benohmark Plan must meet 
the following standardB: 

(a) .EHB covera,qe. Provide coverage of 
at least the following categories of 
benefits: 

(1) Ambulatory patient services. 
(2) Emergency services. 
(3) Hospitalization. 
(4) Maternity and newbom care. 

45 CFR Subtitle A (10-l-13 Edition) 

(5) Mental health and substance use 
disonle1· services, inclucling behavioral 
health treatment. 

(6) Prescri}Jtion drugs. 
(7) Rehabilitative and babilitative 

services am1 devices. 
(8) Laboratory services. 
(9) Preventive and wellness services 

and chronic disease management. 
(10) Pediatric services, including oral 

and vision care. 
(b) Coverage in each benefit category. A 

base-benchmark plan not providi11g anY 
coverage in one or more of the cat
egories described :in paragraph (a) of 
this section, must be supplemented as 
follows: 

(1) General supplementctUon method
ology. A base-benchmark plan that does 
not include items or services within 
one or more of the categories described 
in paragraph (a) of this section must be 
supplemented by the addition of the 
entire category of such henefits offered 
under any other benchmark plan op
tion described in §156.100(a) of this sub
part unless otherwise described in this 
subsection. 

(2) SupplemenWw pecliatric oral serv~ 

ices. A base-benchmark plan lacking 
tl1e category of pediatric oral services 
must be supplemented by tho adclition 
of the entire category of pediatric oral 
benefits r.rom one of the following: 

(i) The FEDVIP dental Plan with tlJe 
largest nationR.l enrollment that is de
scribed in and offered to federal em
ployees under 5 U.S.C. 3952; or 

(ii) The benefits avai1able nmle.r that 
State.'s separate CHIP plan, if a sepa
rate CHIP plan exists, to the eligibilitY 
group with the hig·hsst enrollment. 

(3) Supplementing pediatric vision .serv
ices. A base-benchmark plan lacking 
the categ·m'y of pediatric vision .serv
ices must be supplemented by the addi
tion of the entil·e categ-ory of pediatric 
vision benefits from one o.f the fol
lowing: 

(i) The FEDVIP vision plan with the 
largest national enrollment that is of
fered to federal employees under 5 USC 
8982; or 

Oi) The benefits avallable under tlle 
St~tte's separate CHIP plan, if a sepa
rate CHIP plan exists, to the eligjbility 
group w.ith the higllest enrollment. 
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(c) Supp(ementinf} the de[c~ult base
benchmark plwt. A default base-beneh
mark plan as defined in §156.100(c) of 
tl1is subPal't that lacks any categories 
of essential health benefHs will be sup~ 
plementec1 by HHS in the following" 
order, to the extent that any of the 
plans of1'er benefits in the missing EHB 
category: 

(1) '!'he largest plan by enrollment in 
tl1e second largest product by enroll
ment in the State's small group mar
ket, as deriDed in §15fi.20 of this sub-· 
chapter (except for pediatric oral and 
vision benefits); 

(2) The largest plan by onrollment in 
tl1e third largest product by enrollment 
in the State's small group market, as 
defined in §155.20 of this subchapter 
(except for pediatric oral and vision 
benefits): 

(3) The largest natio11al FEHBP piru1 
by enrollment across States that is of
fered to federal employees under 5 U SO 
8903 (except for pediatric oral and vi
::;inn benefits); 

(4) The plan described in paJ'agrapb 
(b)(2)(i) of this section with respect to 
pediatric oral care benefits; 

(5) The plan described in pru•ag-mpl1 
(b)(3)(i) of this section with respect to 
pedilttric vi.sion care benents; and 

(6) A habi1itative benefit determi11ed 
by the plan as descl'ibed in 
§l56.115(a)(5) of this subpart or by the 
State as described in parag·r~~ph (f) of 
tl1is section. 

(d) Non-discrimination. Not include 
discriminatory benefit designs that 
con tl"avene the non-discrimination 
standards defined in §156.125 of' this 
subpart. 

(e) Balance. Ensure an appropriate 
balance among the EHB categoric,<; to 
ensure that benefits ftre not unduly 
weig·hted toward any categ·ory, 

(f) Determining habilitative services. If 
the base-benchmarl{ pla,ll does not in
clucle coverage fol' lmbilHative serv
ices, the State may cletermine which 
services m·e included in that cate!?;ory. 

§ 156.115 Provision of EHB. 

(a) Provision of EI-IB means that. a 
health plan provides benafit,s that,..._ 

(1) Are substantially equal to the 
EBB-benchmark plan including: 

(i) Covered benefits; 

(il) Limitations on coverage includ
ing coverage of benefit amount, dura
tion, and scope; and 

(Hi) Prescription drug benefits that 
meet the requirements of §156.122 of 
this subpart; 

(2) With the exception of the EHB 
category of coverage for pediatric serv
ices, do not exclude an enl'ollee fl'om 
coverage in an EHB category. 

(3) With respect to the mental health 
and substance use diSorder services, in
cluding behavioral health tl'eatment 
services, requil'ed under §156.110(a)(5) of 
this subpart, comply with the require
montE of§ .146.136 of this subchapter. 

(4) Include preventive 11ealth services 
described in § 147.130 of this subchapter. 

(5) If the EHB-benchmark plan does 
not include coverage for habilitative 
services, as described in §156.110(f) of 
this subpart, include habilitative serv
ices in a manner that meets one of t11e 
following----

(1) Provides parity bY oovering
llabilitative services benefil;s that are 
similar in scope, amount, and duration 
t.o benefits covered for rehabilitative 
services; or 

(ii) Is determined by the issuer and 
reported to HHS. 

(b) Unless prohibited by applicable 
State requlrements, an issuer of a plan 
offering· EHB may substitute benefits if 
the issuer meets the following condi
tions-

(1) Substitutes a benefit that: 
(i) Is actuarially equivalent to the 

benefit that is being l'ePlaced as deterp 
mined in pal'agraph (b)(2) of this sec
tlon; 

(il) Is made only wi tllin the same es
sential health benefit category; and 

(iii) Is not a prescription drug ben
efit. 

(2) Submits evidence of actuarial 
equivalence that ia: 

(i) Certified by a member of the 
American Academy of Actuaries; 

(ii) Based on an analysis performed in 
accordance with generally accepted ao
tuaria.J principles and methodologies; 

(iii) Based on a standardized plan 
population; and 

(iv) Determiued reg·ardJess of cost
sharing. 

(c) A health plan does not fail to pro
vide EHB solely because it does not 
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(c) Supplementing the cle[ault base
benchmark plan. A clefault base~bonch
marlr plan as defined in § 156.100(o) of 
this subpart that laol(s any categ-ories 
of essential hea.Ith benefits will be sup
plemented by HHS in the following 
order, to tl1e extent that any of the 
plans offer benefits in the missing· EHB 
category: 

(1) The largest plan by enrollment in 
the second 1 a.rgest procluct by enroll
ment in the State'a small group mar
ket, as defined in §155.20 of this sub
chapter (except for pediatric oral and 
vision benefits); 

(2) The larg·est plan by enrollment in 
the third largest product, by enrollment 
in the State's small group market, as 
defined in §155.20 of this subchapter 
(except for pediatric oral and vision 
benefits): 

(3) The lar!?;est national FEHBP plan 
by enrollment across States that is of
fered to federal employees nnder 5 USC 
8903 (except for pediakio oral and vi
sion benefits); 

(4) The plan describec1 in paragraph 
(b)(2)(i) of this section with respect to 
pediatric oral care benefi lis; 

(5) The pJa1J described in paragraph 
(b)(3)(1) of this section with respect to 
pediatric vision care benefits; and 

(6) A habilitaLive benefit cletermined 
by the plan as described in 
§156.115(a)(5) of this subpart 01' by the 
State as described in paragr~;~.ph (f) of 
this section. 

(d) Non~discriminalion. Not include 
discriminatory benefit designs that 
contravene the non-discriminaLlon 
standarcls defined in §156.125 of this 
sulJpart. 

(e) Bnlance. Ensure an appropriate 
balance among the EHB caliegories to 
onsure that benefits are not unduly 
weigl1tec1 toward B.llY category. 

(f) Dete.nntnlng habilila;tive services. If 
the base-benchmark plan cloes not in
clude coverage for habilita.tive serv
ices, the State may determine which 
services are included ln that category. 

§ 156.115 Provision of EHB. 

(a) Provjsion of EHB means that a 
health ]JlalJ provides benefits that--· 

(1) Are sllbstantial]y equal to the 
EHB-benchmark pla11 including: 

(i) Cove1•ed benefits; 

(ii) Limitations on coverage includR 
ing coverag-e of benefit amount, dura
tion, and scope; and 

(iii) Prescrlptlon drug be11efits that 
meet lihe requirements of §156.122 of 
this subpart; 

(2) With the exception of tl1e EHB 
category of coverage for pediatric serv
ices, do not exclude ~n e1wollee fi'om 
coverag·e in an EHB category. 

(3) With respect to the mental health 
ancl substance use disorder services, in
cluding behavioral healtl1 treatment 
services, required under §156.110(a)(5) of 
this subpart, comply with the reqnJre~ 
ments of § 146.136 of this subchapter. 

(4) Include preventive health services 
described in§ 147.130 of this subchapter. 

(5) If the EHB-benchmark plan cloes 
not include coverag·e for habiUtative 
services, as described in §l56.110(f) of 
this subpart, include habilitative serv~ 
ices in a manner that meets one of the 
following-

(i) Provides parity by covering 
hab1litative services benefits tlutt are 
similar in scope, amount, and duration 
to benefits covered for rehabilitative 
services; or 

(ii) Is determined by the issuer and 
reported to I-IHS. 

(b) Unless prohibited by applicable 
Stat,e requirements, an issuer of a plan 
oft'el'ing EHB may substitute benefits if 
the issuer meets the following condi
tions-

(1) SubstiLul:.es a benefit that: 
(i) Is actuarially equivalent to Llw 

benef.it that is being replaced as det,er
mined in paragraph '(b)(2) of this sec
tion; 

(ii) Is made only wiLh1n tl1e same es
sential health benefit categ·ory; and 

(Iii) Is not a prescription drug bell

en t. 
(2) Submits evidence of actna1·ial 

equivalence tha.t ls: 
(i) OertHied by a memlJer of tlw 

American Academy of Actuaries: 
(ii) Based on an analysis performed in 

accorda11oo with generally accepted ac
tuarial principles and methodolog-ies; 

(iii) Ba.sed on a standardh::ed p1ru1 
population; and 

(iv) Determined regardless of cost-. 
sharing. 

(c) A health plan does not fail t;o pro~ 
vide ERB solely because iL does not 
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offer the services de.scribed in 
§ 156.280(c1) of this subcl1apter. 

(d) An issuer of a plan offering EHB 
may not include routlne non~pediatl'io 
dental services, routine non-pediatric 
eye exam services, long-term/custodial 
nursing· home care benefits, or non~ 
medically necessal'Y orthodontia as 
EHB. 

§ 156.122 Prescription drug benefits. 

(a) A health l)lan does not provide es
sential health benefits unless it·. 

(1) Subject to the exception in para
graph (b) of this section, covers at least 
t11e greater of: 

(1) One drug in every United States 
Pharmacopeia (USP) categ·ory and 
class; or 

(ii) The same number of prescription 
dl'Ugs in eacl1 categ·ory and class as the 
EHB-benohmark plan; and 

(2) Submits its drug· list to the illx
cl1ange, the State, or OPM. 

(b) A health plan does not fail to prO·· 
vide EHB prescription drug benefits 
solely because it does not offer drug·s 
1\pproved by the Food and Drug· Admin
istration as a service described in 
§156.280(cl) of this subchapter. 

(c) A health plan providing essential 
health benefits must have procedures 
in place that allow an enrollee to re
quest and gain access to clinically ap~ 
propriate drugs not covered by the 
11ealth plan. 

§ 156.125 Prohibition on discrimina
tion, 

(a) An i::.sner does not provide EHB if 
its benefit design, or the implementa
tion of its benefit design, discriminates 
based on an individual's age, expected 
length of life, present or predicted dis
ability, deg1·ee of medical dependency, 
quality of life, or other health condi
tions. 

(b) An i.':lsncr providing EHB must 
comply with the requirements of 
§156.200(c) of this subchapter; and 

(c) Nothing- in this section shall be 
oon~:;~rued to ·prevent an issuer from ap
propriately l.1tilizing reasonable mecl
ical n1anagement techniques. 

§ 156.130 Cost.sharing requirements, 

(a) Annual limitMton on cost sharing. 
(l) For a plan year beginninl?; in the 

45 CFR Subtitle A (10-1-13 Edition) 

calendar :year 2014, cost sharing may 
not excer::cl ti1e following·: 

(i) For .s.elf-only coverag·e-the annual 
dollar limit as described in section 
223(c)(2)(A)(ii)(l) of the Internal Rev· 
enue Code of 1986 as amended, for self
only coverage that that is in effect for 
2014; or 

(ii) For other than self-only cov
erage--the annual dollar limit in sec
tion 223(o)(2)(A)(ii)(li) of the I11ternal 
Revenue Code of 1986 as amended, for 
non-self-only coverage that is in effect 
for 2014. 

(2) For a plan yem· beginning in a cal .. 
endar year after 2014, cost sharing may 
not exceed the following: 

(i) For self-only coverage--the dollar 
limit for calendar yem- 2014 increased 
by an amotmt eqnaJ to the product of 
that amount and the premium adjust
ment percentage, as defined in paraa 
g-raph (e) of Iillis section, 

(11) For other than selfaonly oov
(}rage-twice the dollar limit for self
only coverage described in paragraph 
(a)(2)(1) of this section. 

(b) Annual limitation on deductible~· for 
plans in the small group ma1·ket. (1) For 
a plan year beg·inning· in calendar year 
2014, the annual deductible for a health 
plan in the small group marl(et may 
not exceed the following: 

(i) For self-only ooverage-$2,000; or 
(ii) F'or coverage other than self

onlY-$1,000. 
(2) F'or a plan year beginning in a cal a 

enda.r year after 2014, the annual de
ductible for a health plan in the small 
group market may not exceed the fol
lowing: 

(i) For self-only coverag·e-the annual 
limitation on cleduotibles for calendar 
year 2014 ilwrsased by an amount equaJ 
to the product of that amount and the 
premium Ltdjustment percentage as de
fined in paragraph (e) of thjs section: 
and 

(ii) F'or otllel' than self-only cov
erage-twice the aJHJ.Ual deductible 
limit for f)elf-ouly coverage described 
iiJ paragraph (b)(2)(i) of tl1is section. 

(3) A heaJtl1 plan's annual deductible 
may exceed the annual deduct.ible limit 
if that plan may not reasonably reach 
tl1e actuarial va.Iue of a given level of 
coverage as deflnecl in § 156.140 of this 
subpart without exceeding the annual 
clelluct.i ble l.imi t. 
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(b) Coverage of preventive health serv
ices. A catastrophic pl!\n may not im
pose any oost·sharing requirements 
(s11ch as a copayment, colnsnl'ance, or 
deductible) for preventive services, in 
accordance with seaMan 2713 of the 
Public HeB,.lth Service Act. 

(c) Applicntion [or family coverage. For 
other than self-only coverage, each in
dividual enrolled must meet the re
quiremen!;s of paragraph (a)(5) of this 
section. 

[76 FR 13442, Feb. 2'1, 2013) 

Subpart C-Qualified Health Plan 
Minimum Certification Standards 

SoURCE: '17 FR 11146D, Mar. ':J7, 2012, unless 
otherwise noted. 

§ 156.200 QBP issuer participation 
standards. 

(a) General re(]'llirement. In order to 
participate in nn Exchange, a hBalth 
insurance issuer mllst have 111 effect a 
cerLification issued or recognized by 
the :mxchange to demonstrate that each 
health plan it offers in the Exchange is 
aQHP. 

(b) QHP issuer requirement. A QHP 
issuer mnst--

(1) Comply witll the reqllirements of 
this subpart with respect to eacl1 of .\ts 
QHPs on an ong-oing basis; 

(2) Comply witJ1 Exchange processes, 
ptoceclnres, and requirements set forth 
in accordance with subpart K of paet 
!55 and, in the small group marlret, 
§155.705 o! this subchapter; 

(3) Ensure that eacl1 QI-IP complies 
with benefit design standards, as de
fined in § 156.20; 

(1) Be licensed ancl in good standing· 
to offer health insurance coverage in 
each State in which the issuer offers 
11ealth insurance coverage; 

(5) Implement and report on a qu:.tlity 
imp.l'ovement stl'ategy or strategies 
consistent with the standards of sec
tion 1311(g) of the Affordable Care Act, 
disclose and report information on 
health care quality and outcomes de
scribed in sections 1311(c)0J<H) anc1 (l) 
of the Affordable Care Act, and im}Jle
ment appropriate enrollee satisfaction 
surveys consistent with section 
1311(c)(4) of the AffordalJJe Care Act; 

45 CFR Subtitle A (10-1-13 Edition) 

(6) Pay any applicable user fee13 as
sessed under §156.50; and 

(7) Comply with the stanclanls related 
to ~he risk adjustment prog-ram under 
45 Cli'R part 153. 

(C) Offe1·ing requil'ements. A QHP 
issuer rnust offer throug·h the Ex
ehange: 

(1) At least one QHP in the silver 
coverage level and at least one QHP in 
the gold coverage level as described in 
section 1302(d)(l) of the A1Iordable Care 
Act; ancl, 

(Z) A child-only plan at the same 
level of coverage, as described in sec
tion 1302(d)(l) of the Affordable Care 
Act, as any QHP offered through the 
Exchange to individuals who, ae of the 
beginning of the plan year, have not at
tained the age of 21. 

(d) State requirements. A QIIP issuer 
certified by an Exchang·e must adhere 
to the requirements of this subpart a,nd 
any provisions imposed by the Ex~ 
change, or a State in oonnecti011 with 
its Exchang·e, that are conditions of 
participation or certification with re
spect to each of its QHPs. 

(e) Non~di~·crimination. A QHP issuer 
n1ust not, wit1I respect to its QHP, dis
criminate on the basis of race, color, 
natiol1a1 orlgin, disability, age, sex, 
gender identity or sexual orientation. 

(f) BrolceT compensation in a Federally
facilitated 'E:tchange. A QHP i.ssner must 
11a,y the same broker compensation for 
QI-IPs offerecl through a Federally-fa
<Jllitated Exchange that the QHP issuer 
pays for similar health plans offered in 
the S-tate outside a Federally-facili
tated Exehange. 

(g) Certification standard .<:pecific to a 
Pedemlly-Jacilitated Exchange, A Feder
ally-facilitated Exohang·e may certify a 
QHP in the individual market of a Fed
eralJy~facWtated Exchange only if the 
QHP issuer meets one of the conditions 
below: 

0) The QHP if.:suer also offers 
throug·h a Fede1·ally-facilitated SHOP 
serving that State at least one sma.ll 
groUlJ market QHP at the silver level of 
coverage ancl one at the go.lcl level of 
coverage as described in section l302(d) 
of the Affordable Care Act; 

(2) The QHP issuer does not offer 
small group market 1Jroducts in that 
State, but a11other issuer in tile same 
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issuer g·roup offers through a Feder
ally-facilitatecl SHOP serving that 
State at least one small gTonp 111arket 
QI:IP at the silver level of coverage and 
one at the gold level of cove1·age: or 

(3) Neither the issuer nor any other 
issuer in the same issuer grOllP has a 
share of the sma.ll group market, as de~ 
termined by HHS, greater than 20 per
cent, based on the earned premiums 
submitted by all issuers in the State's 
small group market, under §158.110 of 
this subchapter, on the reporting elate 
immediately }Jreceding the due date of 
the application for QHP oertifios.tion. 

[77 FR 18469, Mar. 27, 2012, as amendod at 78 
I~R 15535, Mnr. 11, 2013] 

§ 156.210 QHP rate and benefit infor· 
mation. 

(a) General rate requtrement. A QHP 
issuer must set rates for an entire ben·· 
efit year, or for the SHOP, plan year. 

(b) Rate and benefit submission. A QHP 
issuer must snhmit rate a.nd benefit in
formation t.o tl1e Exchang-e. 

(o) nate justification. A QHP issuer 
must st1bmi t to the Excha.ng·e a jus
tification for a rate increB.se prior to 
the implementation of the increase. A 
QHP issuer must prominently post the 
justification on its Web site. 

§ 156,215 Advance payments of t1Je pre~ 
mium tax credit and cost-sharing 
reduction standards. 

(a) Standards relative to advance pay
ments of the premium tax credU and cost
sha-ring reductions. In order for a health 
plan to be cel?tified as a QHP init.laJly 
and to maintain certification to be of·· 
fered in the indiviclual ma.J:ket on the 
Exchange, the issn.er must meet the re
quirements related to the administra
tion or cost--shB.ring t'eductions and a!l
vance payments of the premlum tax 
credit set forth in subpart E of this 
part. 

(b) [Reserved] 

[7B FR 1,5535, Mar. 11. 2D13] 

§ 156.220 Transparency in coverage, 

(a) Required information. A QHP issuer 
mus~ provicle ~l")e following h1formation 
in accordance with the standards in 
pamgraph (b) of this sectiou: 

(1) Claims payment policies and prao
!iioes; 

(2) Periodic financial disclosures; 
(3) Data on enrollment; 
(4) Data on disem'ollment; 
(5) Data ou the number of claims that 

are denied; 
(6) Data on rating practices; 
(7) Information on cost-sharing and 

payments with respect to any out-of
network coverage; and 

(8) Information on em·ouee rig·hts 
tmder title I of the Affordable Care 
Act. 

(b) Reporting requirement. A QHP 
issuer must submit, in an accurate and 
timely manner, to be determined by 
HHS, the information described in 
parag-raph (a) of this section to the Ex
change, HHS and the State insurance 
commissioner, and make the informa
tion described in paragraph (a) of this 
section available to the public. 

(c) Use o[ plain language. A QHP 
issuer must make sure that the infor
mation submit·ted under paragra-ph (b) 
is Pl'OVided in _pla1n lang'tHl.ge R.S defined 
uncler § 155.20 of this subtitle. 

{d) Enrollee cost sharing transparency. 
A QI-IP issuer must make available the 
amount of enrollee cost sharing· under 
the individual's plan or coverage with 
res_pect to the fUrnishing of a specific 
Hem or service by a participating pro
vider in a timelY manner upon the re
quest of the individual. At a minimum, 
such information must be made avail
able to such indiVidual through an 
I11ternet Web site antl such other 
means for individuals without access to 
the Internet. 

§ Hi6.225 Marb:et:ing and Benefit De
sign of QHPs. 

A QHP issuer and its offioials, em
]Jloyees, ag·ents and representatives 
must--

( a) State law applies. Comply with any 
applicable s·~ate laws and regulations 
re.garding- mal"keting- by health insur
ance issuers; and 

(b) Non-discrimination. Not employ 
marketing· prR.otices or benefit designs 
that Will have the effect of discour
aging the enrollment of individuals 
with significant health needs in QHPs. 

§ lG6.230 Network adequacy standards. 

(a) Geneml requ.i~·ement. A QHP issuer 
m.ust ensure that the provider network 
of each of its QI-IPs, as available to all 
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issuer g·roup offers throug·h a Ji'eder
ally-facilitated SHOP serving that 
State at least one small group market 
QI-IP at the silver level of coverage and 
one at the g-old level of coverag·e; or 

(3) Neither tbe issuer nor any other 
issuer in the same issuer group has a 
share of tlle small group marketr as de
termined by 1-IHS, greater than 20 per
cent, based on the earned premiums 
sulJmitted by all issuers in the State's 
small group market, u11der § 156.110 of 
this subchapter, on the reporting date 
immediately In'eceding tJ.1e due date of 
tho application for QHP certification. 

[7? FR 18469, Mar. 2?, 2012, a.s amen(lod at 78 
FR .15535, Mar, 11, 2013] 

§ 156.210 QHP rate and benefit infor
mation. 

(a) General mte requirement. A QHP 
issuer must set rates for an entire ben
efit year, or for the SHOP, plan year, 

(b) Rate and benefit wbmission. A QHP 
issuer must submit ra.1;e A.ncl benefit in-
formation to the Elxchang·e. 

(c) Rate justification. A QHP issuer 
must st1bmit to the Exchange a jus
tification for a rate increase prior to 
the implementation of' the increase. A 
QHP issuer must prominently post the 
justification on its Web site. 

§ 156.215 Advance payments of the pre~ 
mium tax credit and cost~sharing 
reduction standards. 

(a) Standards relative to advance pay
ments of the premium tax credit cmd cost
sharing redtwtions. In order for a health 
plan to be certified as a QHP initially 
and to maintain certification to be of~ 
fercd in the individual mal'ket on tho 
Bxchange, the issuer must meet the re
Qllil'ements related to the administra
tion of cost-sharing reductions and ad~ 
vance payments of the premium tax 
credit set forth in subpart lil of this 
pm·t. 

(b) [Reserved] 

[78 FR 15535, Mar.ll, 2[)13] 

§ 156.220 Transparency in coverag·e, 

(a) Required information. A QHP issuer 
must provide the following- information 
in accordance with the stancla.J'(ls in 
paragraph (b) of this section: 

(1) Claims payment policies and prac
tices; 

(2) Periodic financial disclosures; 
(3) Data on enrollmon t; 
(4) o~~ta on d1senrollment; 
(5) Data on t11e numbel' of olain1s tha.t 

are denied; 
(6) Data on l'ating _practices; 
(?) Information on cost-sharing and 

payments with respect to any out~of~ 
network coverag-e; and 

(8) Information on enrollee rig·hts 
llllder title I of the Affordable Care 
Act. 

(b) Reporting requirement. A QHP 
issuer must submit, in an accurate and 
timely manner, to be de·termined by 
HHS, the informat1on described in 
parag-raph (a) of this section to the Ex~ 
change, HHS and the State insurance 
commissioner, and make the informa~ 
tion described in parag·raph (a) of this 
section available to the public. 

(c) Use of plain language. A QHP 
issuer must make sure that the infor~ 
mation submitted under paragraph (b) 
is provided in plain languag·e as defined 
under § 155.20 of th:is subt:'itle. 

(d) Enrollee cost sharing transpa1·ency. 
A QHP issuer must make available the 
amount of enrollee cost sllaring under 
the individual's plan or covemg·e with 
l'BSpect to the furnishing of a specific 
item or service by a participating :pro~ 
vider in a timely manner upon the re
qu~st of the individual. At a m.!nimum, 
such information must be made avail
able to such individual throug·h an 
Internet Web site and such other 
means for individuals without access to 
the Internet. 

§ 156.225 Madceting and Benefit De· 
sfgn of QI-IPs. 

A QHP issuer and its officials, em~ 
llloyees, agents and representatives 
must.--

(a) State law applies. Comply with any 
Rpplicable State laws and regulations 
regarding- marketing by health insur~ 
ance issuers; and 

(b) Non-discrimination. Not employ 
marketing practices or benefit designs 
that will have the effect o.f discour
aging the enro11ment of individuals 
with significant health needs in QHPs. 

§ 156.230 Networlt adequacy standards, 

(a) Gene1·az Tecruirement. A QHP issuer 
must ensure that ·~he provider netiWOl'k 
of each or its QHPs, as available to all 
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enrollees, meets the following sta.ncl
a.rcls-

(1) Includes essential commtmity pro
viders 1n accordance with §156.235; 

(2) Ma.intains a network tha.t is suffi
cient in number and types of provic1ers, 
including providers that speciali?.e in 
mental health and substance abuse 
services, to assure that all services will 
be accessible without unreasonable 
delay; and, 

(3) Is consistent with tile netwOJ•k 
adequacy provisions of section 2702(0) 
of t110 PHS Act. 

(b) Access to provider directory. A QHP 
issuer must make its provider direc
tory for a QHP a vail able to the Ex
change for publication online in ac
COl'dance with guidance from the Ex
change and to potential ~nrollees in 
hard copy upon J'equest. In the provider 
directory, a QFIP issuer must iderJtify 
providers that are 110t accepting new 
patients. 

* 156.235 Essent.htl community pro
viders. 

(a) General requ.irement. (1) A QHP 
issuer must have a sufficient number 
and geogra.phic distribution of essen .. 
tia.l community providers, where avail
able, to ensure reasonable and timely 
access to a broad range of such pro
viders for low-income, medically un
derserved individuals in the QHP's 
service area, in accordance with th(-l 
Exc11ang·e's network adequacy stand
ards. 

(2) A QHP issuer that provides a ma
jority of covered professional services 
through physicians employed by the 
issuer or through a sing·}e contracted 
medical group may instead comply 
with the alternate standard described 
in parag'l'aph (b) of this sootion. 

(3) Nothing in this requirement slmll 
be construed to require any QHP to 
provide ooverage for any specific med
ical procedui·e provided by the essen
~iul community proviclor. 

(lJ) Alternate standard. A QBP issuer 
described in :para.graph (a)(2) of this 
section must have a sufficient number 
and geog·raphic distribution of em
ployed providers a)ld hospital facilities, 
or providers of its contracted medical 
group and hospital facilities to ensure 
reasonable and timely access for low~ 
income, medically underserved individ-

45 CFR Subtitle A (10-1-13 Edition) 

uals in the QHP's service area, in ac
corda.Jwe witl1 the Exchang-e's netwod{ 
adeq_ua.cy standards. 

(o) Definition. Essential community 
providers are proviclers that serve pre
dominantly low-income, meLboaJly un
derserved individuals, including pro
viders that meet t11e criteria. of para
graph (c)(l) or (2) of this section, ancl 
providers that met t11e cr.iteria undei• 
paragraph (c)(l) or (2) of this seot1on on 
the publication date of this regulation 
unless the p1·ovider lost its stattls 
under parag-mph (o)(l) or (2) of this sec
tion thereafter as a result of violating 
Federal law: 

(1) Health care providem defined in 
section 34DB(a.)(4) of the PHS Act; and 

(2) P1·oviders described in section 
1927(c)(l)(D)(i)(IV) of the Act as set 
fortll by section 221 of Public Law 111-
8. 

(d) Payment rates. Nothing in para
graph (a) of this section shall be con
strued to require a QHP issuer to con
tract with an essential community pro
vider 1f such provider refuses to accept 
the g·enerally applicable payment rates 
of such issuer. 

(e) Payment of federally-qualified 
health centers. If an item Ol' service cov
ered by a QHP is provided by a feder
ally-qualified hea.lth center (as defined 
in section 1905(1)(2)(B) of the Act) to an 
enrollee of a QHP, the QHP issuer must 
pay the federally-qualified health cen
ter for the item Ol' service an amount 
that is not less !;l1an the amount of 
payment that wonld have been paid to 
the center under section l902(bb) of tho 
Act for such item or service. Nothing 
ill this paragTaph (e) would precln.de a 
QHP issuer and federally-qualified 
health center from mutually agreeh1g 
upon payment rates other than those 
that would have been pa.id to the cen
ter tmcler section 1902(bb) of the Act, as 
long· as such mutually agreed upon 
rates are at least equal to t1H:3 g·en
erally aiJPlicalJle payment rates of the 
issuer indicated in paragraph (d) of this 
section, 

§ 156.245 Treatment of di:rect primary 
care medical homes, 

A QHP issuer ma.y provide coverage 
tlll'oug]l a direct primary care medical 
horne that meets oriteria established 
by HI·IS, so long as the QHP mee~s all 
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enrollees, meets the following stand
ard&-

(1) Includes essential oommunit.y pro
viders i11 accorda1108 with §156.235; 

(2) Maintains a network that is suffi
cient in number and types of providers, 
inclUding· providers that specialize in 
mental health ancl substance abuse 
services, to assure that all services will 
be accessible wltlwut unreasonable 
delay; and, 

(3) Is consistent with the network 
adequacy provisions of section 2702(c) 
of tl1e PHS Act. 

(b) Access to provider direct01'y, A QHP 
issuer mus·t make its provider direc
tory for a QI-IP available to the Ex
change for publication online in ac
cordance with guidance from the Ex
change and to potential enrollees in 
hard copy upon request. In the provider 
directory, a QHP issuer mnBt identify 
providers that are not accepting new 
patients. 

§ 156.236 Essential r.ommunity pro
viders. 

(a) General requiremen-t. (1) A QHP 
i.ssuer must have a sufficient number 
and geogmphlc distribution of essen
thtl community providers, where avail~ 
able, to ensure reasonable and timely 
access to a broad rang·e of such pro
viders for low-income, medically un
dersm·ved individuals 1n the QHP's 
service ·area, in accordance with the 
Exchang·e'::t network adequacy stand
ards. 

(2) A QHP issuer that provides a ma
jority of ooverecl Pl'ofessio.nal services 
through physicians employed b.Y the 
issuer or through a si11g·le contracted 
medical gl·onp may inBtead comply 
witl1 the alterna.te standard descdbecl 
in paragraph (b) of this section. 

(3) Nothing in !;]1ls requirement shall 
be construed to l''eQuire a11y QHP to 
provide coverage for any specific med
ical :procochlre provided by the essen
tial community provider. 

(b) Alternate slandard. A QHP issuer 
described i11 paragraph (a)(2) of this 
section must howe a sufficjent ntunber 
and geographic distribution of em
ployed providerR and hospital facilities, 
or providers of its contracted medical 
group and hospital facilities t;o ensu1·e 
reasonable and timely access for low
income, mecl.ioally unclersel'VOcl individ-

45 CFR Sublitle A (1 0-1-13 Edition) 

nals in tl)e QHP's service area, in ac~ 
c01·dance with the Exchang·e's network 
adequacy standards. 

(c) Definition. Essential community 
providers aTe providers that serve pre
tlominantly low-income, medically un~ 
derserved individuals, including pro~ 
viders that meet the criteria of para.
graph (o)(l) or (2) of this section, and 
providers tJ1at met the criteria. under 
paragraph (o)(l) or (2) of this section on 
the PUblication da!;e of this regulatio11 
unless the provider lost its status 
under paragr<~Ph (c)(l) or (2) of this sec
tion thereafter as a result of vlolating· 
Federal law: 

(1) Health care providers defined in 
section 340B(a)(4) of the PHS Act; and 

(2) Providers descrilJecl in section 
1927(c)(l)(D)(i)(IV) of the Act as set 
forth by section 221 of P11blic Law 111-
8, 

(d) Payment rates. Nothing in para
graph (a) of this section shall be con
strued to require a QHP issuel' to oon
l.r'ae!; with an essential community pro~ 
vider if such provider refuses to accept 
the generally applicable payment rates 
of such issuer. 

(e) Payment of fedemlly~qualified 
health centers. If an item or service cov
ered by a QHP is provided by a feder
ally-qualified health center (as defined 
in section 1905{l)(2)(B) of the Act) to an 
enrollee of a QHP, the QHP issuer must 
pay !;he fede1•ally-qualifiecl health C',en
t.er for tl1e item or service an amount 
Chat is not less !;han the amount of 
payment that would have been paid to 
the cent01· under section 1902(bb) of the 
Act for such item or service. Nothing 
in this paragraph (e) would preclude a 
QHP issuer and federally-qualified 
lwA.lth center f1·om mutually ag·reeing 
t1110n payment rates other than those 
that would have been paid to the cen
t.m· under sectio11 1902(bb) of the Act, ~~s 
lo11g as such mutually agreed upon 
rates aro aL least equal to the gen~ 
erally applicable payment rates of the 
issuer imllcated in paragraph (d) of this 
section. 

* 166.245 Treatment of dh·ect primary 
care medical hom.es. 

A QHP issuer may provicle coverage 
througli a dil'ect primary care mecliual 
home that meets c:riteria established 
by HHS, M l011g· as the QI-IP meets all 

918 



STATE OF WASHINGTON 
BEFORE THE WASHINGTON STATE 

OFFICE OF THE INSURANCE COMMISSIONER 

In the Matter of: 

Seattle Children's Hospital Appeal of OJC's 
Approvals ofHBE Plan Filings. 

Docket No. 13-0293 

[PROPOSED] ORDER GRANTING 
SEATTLE CHILDREN'S 
HOSPITAL'S MOTION FOR 
PARTIAL SUMMARY JUDGMENT 

This matter, having come on for hearing on the Motion of Plaintiff Seattle Children's 

Hospital for Partial Summary Judgment, and the Hearings Unit having reviewed: 

• SCI-I's Motion, with its Appendix items 1 through 9; 

• Declaration of Michael Madden, with accompanying Exhibits A through D; 

• Declaration of Eileen O'Connor, with accompanying Exhibits A through C; 

• The OIC's Response, togetl1er with any accompanying declarations, exhibits, or 

attachments thereto; 

• 

and the records and files herein, 

NOW, THEREFORE, 

The motion of Seattle Children's Hospital for pattial summary judgment is GRANTED. 

The Chief Hearings Officer concludes that, as a matter of law, the OIC, in its review and 

approval of the Exchange plan rate request filings for Coordinated Care Corporation, BridgeSpan 

[PROPOSED] ORDER GRANTING 
SEATTLE CI-liLDREN'S HOSPITAL'S 
MOTION FOR PARTIAL SUMMARY JUDGMENT- I 
Docket No. 13-0293 

LAW OFFICES 

BJi:NNETf BIGELOW & LEEDOM, P.S. 
601 Union Street, Suite 1500 
Seattle, Wnshington 98101 

T: (206) 622-SS II F: (206) 622-8986 



Health Company, and Premera Blue Cross: (I) failed to consider or apply controlling federal law 

under the Affordable Care Act, including 42 U.S.C. § 18022(b)(l), and 42 U.S.C. § 

18031 ( c)(I)(C), as well as 45 C.P.R. § 156.020, § 156.110, § 156.115, § 156.200, § 156.230, and § 

156.235, which require that Exchange plans include pediatric hospital services within their 

networks unless certain conditions are shown to exist; (2) failed to give required consideration to 

the unique pediatric services available in this state only at SCH; and (3) failed to consider the 

consequences of allowing these plans to exclude SCH from their exchange networks. 

For these reasons, the OIC approvals of the Exchange plans for Coordinated Care 

Corporation, BridgeSpan Health Company, and Premera Blue Cross are hereby vacated, and 

review of these Exchange plans is remanded to the Commissioner for consideration under proper 

standards. 

ENrERED AT TUMWATER, WASHINGTON this __ day of _______ ,, 2014, 

plU'suant to Title 34 RCW; Title 48 RCW; and regulations p\U'suant thereto. 

PATRICIA D. PETERSON 
CHIEF PRESIDING OFFICER 

[PROPOSED] ORDER GRANTING 
SEATTLE CHILDREN'S HOSPITAL'S 
MOTION FOR PARTIAL SUMMARY JUDGMENT- 2 
Docket No. 13-0293 

LAW OFFICES 
BENNETT BIGELOW & LEEDOM, P.S. 

601 Union Street, Suite 1500 
Seattle, Wflshington 98101 

T: (206) 622-5511 F: (206) 622-8986 



' . . 
CERTIFICATE OF SERVICE 

I certify that I served a true and correct copy of this document on all parties or their counsel 

of record on the date below by hand delivery on today's date addressed to the following: 

Hearings Unit 
Honorable Mike Kreidler 
Kellyi:!@oic.wa.gov 
Office of the Insurance Commissioner 
Hearings Unit 
5000 Capitol Boulevard 
Tumwater, WA 9850 I 

Coordinated Care Corporation 
Maien R. Norton 
Gloria S. Hong 
mrnorton@stoel.com 
gshong@stoel.com 
Stoel Rives LLP 
600 University Street, Suite 3 600 
Seattle, WA 98101 

BridgeSpan Health Companx 
Timothy J. Parker 
Catney Badley Spellman, P.S. 
parker@cameylaw.com 
701 Fifth Avenue, Suite 3600 
Seattle, WA 98104-7010 

Office of the Insurance CommisioneJ; 
Charles Brown 
charlesbCiiloic.wa.gov 
Office of the Insurance Commissioner 
5000 Capitol Boulevard 
Tumwater, WA 98501 

Premera Blue Cross 
Gwendolyn C. Payton 
Lane Powell PC 
Paytong@lanepowell.com 
1420 Fifth A venue, Suite 4200 
Seattle, WA 98101-2375 

I declare under penalty of peljury under the laws of the State of Washington that the 

foregoing is true and correct. 

Executed at Seattle, Washington, this 11" day of January, 2014. 
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